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FOREWORD

This document comprises proceedings in the original languages of a roundtable on Abuse of
Dominance which was held by the Committee on Competition Law and Policy in February 1996. It is
published as a general distribution document under the responsibility of the Secretary General of the
OECD to bring information on this topic to the attention of a wider audience.

This compilation is one of several published in a series named “Competition Policy
Roundtables.”

PREFACE

Ce document rassemble la documentation, dans la langue d'origine dans laquelle elle a été
soumise, relative a une table ronde sur “I'abus de position dominante” qui s’est tenue en février 1996 dans
le cadre du Comité du droit et de la politique de la concurrence. issn diffusiongénérale sous la
responsabilité du Secrétaire général de I'OCDE afin de porter a la connaissance d’'un large public, les
éléments d’informations qui ont été réunis a cette occasion.
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BACKGROUND NOTE

(by Sally Van Siclen)

The competition laws of many OECD countries contain a concept of single firm exploitation of
market power or use of improper means of attaining or retaining market poWWeese concepts are
variously called "abuse of dominant position" or "monopolisation” or "misuse of market power," or some
similar term. Competition laws may also contain a related concept, called "joint dominance" in some
jurisdictions, which involves multiple firms but which is a distinct concept from firms acting pursuant to
an "agreement." Typically, an analysis of an abuse of dominance involves two distinct parts, determining
the status of the firm or firms and then evaluating the behaviour.

This note will briefly examine some of these concepts. The first part will discuss the similarities
of the various definitions of dominant position or monopoly. The second part concerns some of the
conduct that is condemned. The third part discusses remedies and the last part is a conclusion.

Before turning to definitions of specific legal concepts, however, the economic concept of
"dominance" should be discussed. A useful definition would anticipate the objective of the competition
law and policy that will use it.One possible definitiors, "circumstances in which single firm strategies
may" -- or, perhaps, "are likely to" -- "have adverse effects on welfare." (Ordover and Saloner, p. 539)
This definition anticipates a welfare maximisation objective without clarifying the relative weights of
static and dynamic efficiencies.

An alternative is the definition of dominant position provided by the European Court of Justice:
"a position of economic strength enjoyed by an undertaking which enables it to prevent effective
competition being maintained on the relevant market by affording it the power to behave to an appreciable
extent independently of its competitors, customers and ultimately of its consurbeitdd( Brands
v CommissionCase 27/76 [1978] ECR 207, [1978] 1 CMLR 429). This definition contains two elements
-- an ability to prevent effective competition and an ability to behave independently of three sets of market
actors. While the definition cannot be taken as its dictionary meaning -- even a pure monopotetenust
into account the alternative opportunities of its customers -- it could perhaps mean that such a firm's
strategies do not change much with changes in the strategies of the other market actors. This might
anticipate an objective like "equalisation of bargaining power."

A better understanding of just what the legal standards try to measure would improve, in turn,
the legal standards themselves. We turn now to those standards, bearing in mind the economic concept(s)
and objective(s) towards which they are employed.

Definitions
This section contains a discussion of the status of the firms with which we are concerned in this

note, i.e., the definitions of "dominant position." Despite the broad similarity of terms and concepts,
distinct concepts appear to be involved. It is perhaps useful first to suggest commonalities.
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Determining whether a firm has a dominant position is done with reference to a defined market.
That is, the firm has a dominant position or is a monopoly opber only with respect to a marKet.
Except in cases of price discrimination, a market has two dimensions -- geographic and product -- and the
geographic extent of a market can be as small as a few kilometres or the entire world. Market definition in
an abuse of dominance case is slightly different from that in a merger case because the dominant firm may
already be pricing at the monopoly profit-maximising l€évedome commentators suggest examining the
physical properties of possible substitutes, as well as observable differences in end uses or consumer
preferences and switching costs and institutional barriers. Other commentators suggest asking whether a
possibly dominant firm would act differently if one of its possible competiters removed. If it would,
then they supply the same relevant market; if not, they do not. Yet other commentators recommend using
the "competitive price" rather than the prevailing market price as the reference price for market definition,
but this is difficult to implement and answers an irrelevant question, i.e., what would bsletrant
market if relative prices were substantially different. In instances of price discrimination, each set of
customers receiving distinct prices constitutes a distinct market. The definition of the relevant market
matters greatly to the subsequent anafysis.

Having defined the relevant market(s), the firm's status is evaluated according to various criteria.
"Market share" seems to be an almost universally applied criterion, although the details of measurement
are undoubtedly differefit. The use to which the criterion is put may differ, variously creating, safg,
harbours, a refutable presumption of dominance or a refutable presumption of non-dominance. Also, the
interpretation of particular values of market share differs.

The following commentators suggest the variations in interpretation of values of market shares
that exist among jurisdictions. Whish (p. 294) says that the Commission of the EU has taken the view that
a dominant position can generally be taken to exist when a firm has a market share of 40-45 per cent, and
cannot be ruled out in the range 20-40 per cent. By contrast, Hovenkamp (p. 106) says that courts in the
United States "consistently find market shares of 80-90 per cent and higher to be sufficient to conclude
that the defendant is a monopolist. They also consistently find market shares of less than 50 per cent to be
insufficient. A majority of courts are reluctant to find sufficient monopoly power when the market share is
less than 70 per cent.” Other American commentators (ABA, pp. 213-214) say that a marketesleare of
70 per cent is almost always sufficient to support a refutable inference of monopoly and that a market
share of less than 40 per cent virtually precludes a finding of monopoly.

A second almost universally applied criterion is an evaluatiobaofiers to entry. As noted
earlier by the Committee (OECD, 1994, p. 12):

While significant differences continue to exist among jurisdictions, academics and
competition policy practitioners with respect to the identification and treatment of
entry barriers, the analysis of barriers among antitrust jurisdictions is increasingly
focused on:

-- sunk costs (particularly in association with economies of scale and scope and
product differentiation -- with the latter often related to advertising or marketing
expenditures or to patents, trademarks or other intellectual property);

-- government erected statutory or regulated barriers (e.qg. in relation to international
trade barriers, mandatory standards, industrial incentives and other policy
interventions);



-- the possibly use of strategic behaviour by incumbents to discourage entry
(including raising rivals and own cost)...

Other criteria that may be applied include the existence of barriers to expansion by rival firms,
other firms' market shares, the existence of large buyers, access to capital in instances of alleged predation
(Competition Authority, para. 6.29), degree of vertical integration, and the occurrence of abuse (apparently
under the assumption that the concept of abuse is well-defined and using the contrapositive argument that
if there had been no dominance then there could have been no abuse).

Despite having certain elements in common -- attention to market share and to entry barriers --
there appear to be several distinct concepts in this category. "Dominant position” in the Canadian sense
may or may not -- the case law is sparse -- differ from a "dominant position" in a European Union sense.
"Monopolisation" in the United States is not equivalent to European Union "dominant paosition," seeming
at least to require a much higher market share. Corresponding legal concepts in other jurisdictions
presumably also vary. The long-term effect of judges enforcing two sets of competition laws (in EU
Member countries) and plaintiffs and complainants citing other jurisdictions' jurisprudence may be
convergence towards one or more standards.

Joint dominance is yet another distinct category of concepts which are applied in the European
Union, Canada, Australia and various countries in transition. The commentary on these concepts is not
large so the discussion here is necessarily sparse. There is a sense that joint dominance is intended to deal
with the "oligopoly problem,” i.e., independent firms' strategic interaction. (Whish, p. 281) The
distinction -- perhaps evidentiary -- between an agreement and abuse of a joint dominant position might be
clarified. A related question is how to distinguish between firms in a joint dominant position and other
firms which are competitors.

Given the differences between co-ordinating separate firms and co-ordinating within a single
firm, and assuming that joint dominance is distinct from an agreement, the market share indicia of joint
dominance may not be the same as the market share indicia of single-firm dominance. For example, one
might expect that the minimum market shares would be higher for joint dominance and that other criteria
that relate to reaching and monitoring an agreement, however implicit, would be important. Commentary
appears to be silent on these matters, however. The relationships of other concepts, "complex monopoly"
in the British sense, "substantial degree of market power" (single and joint) and the various "joint
dominant positions" will, it is hoped, become clearer in the course of discussion.

Conduct: Abusive? Anticompetitive?

Holding a dominant position, jointly dominant position, a monopoly or a position of substantial
market power is generally not abusive or illegal. However, some behaviour by suchisfirnihe
definition of what is abusive, or at least what is illegal, should depend on the objective of the law. As
noted above, if economic efficiency is the main objective, then welfare-reducing actions should be
considered to be abusive. If, alternatively, fair trading is the main objective then, e.g., taking advantage of
a better bargaining position may be considered abusive. Other possible objectives -- pluralism, promotion
of small business, etc. -- would each imply a set of actions that hamper their achievement and therefore
that would be abusive given that objective.

While it is tempting to divide behaviour by dominant firms into two types, exploitation and
interference with the competitive process (e.g. raising entry barriers), this may be misleading. Rather, the
effect of a particular behaviour depends on the environment in which it is erigagear example;price



discrimination” can be exploitative -- of the buyers who pay the higher price -- and interfere with entry --
for the entrant who sees his new customers lured away with "special offers" by the incumbesftecthe

of price discrimination on welfaris, in general, ambiguous. Hence, if the objective of the competition
law is economic efficiency, then the law's treatment of price discrimination must be finely tusemkpr
significant errors.

Further, a firm's strategy typically consists of a bundle of interacting behaviours -- e.g.,
maximum resale price maintenance and exclusive territories agreements with distributors -- so separating
out a particular behaviour from the bundle of behaviours and analysing it may result in finding a harmful
effect where there is none or finding no harmful effect where one exists. Finally, when a market cannot be
perfectly competitive and is not fully contestable, there is no basis in economic theory for, in general,
believing that entry is preferable. Therefore, rules against entry-deterring conduct may not be beneficial.
(Ordover and Saloner, p. 590)

Indeed, it is difficult to devise legal rules for determining anticompetitive conduct in strategic
environments. Some commentators react by suggesting that no behaviour, even by dominant firms, be
prohibited in the belief that any advantages which are not related to superior skill and efficiency will be
quickly eroded. Other commentators react by suggesting a series of filters and that any conduct that
passes through the filters would be dealt with by simple but admittedly error-prone rules. Finally, other
commentators react by suggesting "a detailed investigation of the purpose and effects of specific acts
under the Rule of Reason." (Ordover and Saloner, pp. 579-580, quoting Comanor and Frech)

Pricing behaviouf

Excessive pricing by a dominant firm is illegal under some laws but not éth&nsimportant
question is the definition of "excessiveness" and how the definition relates to costs, profits and degree of
uncertainty. For example, can "excessive" costs result in "excessive" prices without a finding of
"excessive" profits? Is "excessive" relative to the price under perfect competition with free entry and no
uncertainty, i.e., minimum average cost, or relative to price in a perfectly contestable market, or relative to
price that maximises total efficiency subject to all costs being covered, so-called Ramsey prices? Finally,
does excessive pricing by a dominant buyer have a corresponding concept of excessively low prices
offered by a dominant buyer?

Price discrimination is also illegal under some competition laws. Price discrimination can be
expressed as charging a different price for the same product or the same price for different products, where
"product” can mean the bundle of delivery services, after-sales maintenance, terms and conditions of
payment, etc. A commonly seen form of price discrimination is second-degree, in which prices differ
according to the number of units purchased and buyers are all offered the same schedule. Willig (1978,
cited in Varian, p. 610) has shown that typically there will exist two-part pricing schemes that Pareto
dominate (make all economic actors better off) non-discriminatory monopoly pricing. But a profit-
maximising monopoly will not necessarily choose such a scheme. Third-degree price discrimination --
charging a different buyer a different price, but the price is constant for each unit sold to a given buyer --
may enable otherwise unserved markets to be supplied, thereby increasing consumer welfare. A necessary
condition for third degree price discrimination to increase total welfare is for the quantity supplied to
increase. However, in general, the welfare effect of price discrimination is ambiguous.

Another class of price discrimination is loyalty discounts, i.e., charging a customer gtmeer

if it buys only from the particular seller. This can have the effect of raising switching costs -- a new
supplier must compensate the buyer for the higher price it is charged by the initial seller falreguitg
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purchased, as well as offer lower prices on the subsequent units.

The analysis of price discrimination in intermediate goods markets differs in two respects from
that in final goods markets. First, buyers' demands for the praahectinterdependent, so price
discrimination can affect downstream competition. Second, buyers often have the option to vertically
integrate upstream, so price discrimination can affect production efficiency. (Varian, p. 623) Katz (1987)

If there is no vertical integration, then price discrimination in the intermediate goods market
results in lower output and lower welfare than in the absence of price discrimination. Katz (1987) showed
that vertical integration may occur only if price discrimination is forbidden. If there are economies of
scale in production of the intermediate good, then price discrimination prevents vertical integration that
decreases production efficiency.

A price squeeze, thas, avertically integrated firm charging its downstream competitors an
input price that is "too high" relative to the price it charges downstream consumers, may be abusive. It
may also be difficult to distinguish a price squeeze from competition. (Bureau of Competition Policy,
p. 11-10)

Raising rivals' costs

A form of abusive behaviour may be raising the costs of other competitors, thereby improving
one's own competitive position. For example, a firm may invoke regulatory procedures -- environmental
permitting, land-use laws, etc. -- as a means of slowing or discouraging entry or expansion by its rivals. In
discussing this sort of conduct, two economists posit three conditions that must be met for a firm to find it
feasible and profitable to place its rivals at such a disadvantage. First, the value of the exclusion must be
greater to the excluding firm than to the rival. Second, the rivals must not be able to find substitute
suppliers which would restore their competitiveness. Third, the excluding firm must have some market
power. (Ordover and Saloner, p. 566)

Refusal to deal and boycotts

A refusal to deal can either be made by a single firm or upon agreement among firms not to deal
with someone else (a boycoft).One type of case is when a single firm refuses to supply an input to a
downstream competitor where the refusing firm does not have market power in the downstream market.
Some commentators argue that the firm may be engaging in monopoly leveraging. The economic view of
this argument is provided below at the discussion of tying.

A closely related and overlapping kind of refusal to deal case involvéstear to create or
maintain a dominant position. The precise legal test for intent is extremely important; alternatively
expressed, the business justifications that are successful defence are important. These are discussed more
generally below. A relevant test is whether the refusal to deal creates a high probability that the firm will
gain a dominant position in the otherwise competitive market.

Collective refusals to deal (boycotts) can arise in a variety of cases, such as self-regulation and
access to joint venture facilities. Under at least one jurisdiction, standards set in self-regulation must
generally be objective and reasonably related to their purpose, and may be judged by their effect on
excluded persons -- does the group have market power? -- and the procedures by which standards are
enforced. Refusal of access to joint venture facilities can be a refusal to deal. While some joint venture
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facilities might be an "essential facility," addressed elsewhere, others may not meet that test but may be
"dominant” in a relevant market. Similar dynamic efficiency effects may be felt in mandating dealing in
this situation as in an essential facilities situation: A joint venture may be discouraged from making risky
investments if it must later admit all who wish to join. Similarly, exclusion of firms from one joint
venture may have a greater incentive to form their own joint venture, thereby increasing competition in the
products of joint ventures. Whether this is an efficient outcome depends on the cost structure of the joint
venture activity and the subsequent competition.

Anticompetitive use of intellectual property rights

Any evaluation of allegedly abusive use of intellectual property rights must take into account the
public policy reasons for IPRS.In Canada, for example, holders are protected from charges of abuse of
dominance, except that the exercise of such rights in ways contrary to the purposes contemplated in the
statutes is not protected. Examples of possibly abusive practices related taréPRatent pooling,
covenants not to challenge the validity of patents and agreements to collect royalties following the
expiration of a patent.” (Bureau, pp. 1V-18-21)

Vertical agreements

Vertical restraints are agreements between enterprises at two levels of production ‘or Aales.
agreement between a brewery and pubs that the pubs will not sell beer made by any other brewery is an
example of a vertical agreement. For ease of exposition but without prejudice to actual cases, the
upstream activity is called "manufacturing” and downstream is called "distribution.” It is commonly held
that, when one party to a vertical agreement has a dominant position, then it can use that agreement to
abuse its position. Note, though, that at least one commentator would question the value of the market
structure screen provided here -- that the firm be dominant -- in assessing the welfare effects of vertical
agreement¥. He argues that market structure is but one factor, along with "the market's information
structure, risk characteristics (e.g. size of sunk investments), and the degree to which parties become
locked-in to one another (e.g. the amount of transaction-specific capital),” to consider in an analysis.

There are two primary ways in which vertical restraints can be used to abuse a dominant
position, market foreclosure and reduction in competition in a market. Market foreclosure means that
entry into a market is made more difficult or more costly.

Exclusive dealing agreements can result in market foreclosure. Exclusive dealing agreements
imply that the manufacturer's competitors are denied access to certain downstream distributors. If such
tying-up of downstream firms is practised on a wide scale and with contracts of long duration, and if
distribution has economies of scale and scope, then it is more costly for new manufacturers -- who
presumably operate at smaller scale -- to get their products on the market. Where entry into distribution at
sufficient scale is relatively easy, a system of exclusive dealing agreements would not significantly raise
barriers to entry by manufacturers. If distributors are of different qualities, then an incumbent
manufacturer may sign exclusive dealing contracts with the best ones, which prevents the entrant from
using them. On the other hand, "better" distributors may be able to charge the manufacturer more than
"worse" distributors can for the privilege of exclusivity. Other things being equal, dealers will choose to
distribute the market leader's product over that of a new entrant. (Katz 1989, pp. 706-708) If entering
manufacturers must enter both levels at once, their entry amstiékely to be higher both because of
higher capital risk (the probability of failed entry at each level is likely to be correlated) and because it
makes greater managerial demands.
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When there are multiple similar or parallel vertical agreements, these may affect competition.
On the other hand, they may be a symptom of asymmetries of information, uncertainty, and transaction-
specific sunk costs. Parallel resale price maintenance may make upstream collusion easier, as retail prices
are easier to monitor than wholesale prices. The addition of exclusive dealing agreements to the resale
price maintenance reduces the incentives to engage in secret wholesale price cutting. Exclusive territories
that largely correspond among upstream competitors can facilitate collusion -- only retailers in a particular
territory have to reach an agreement - and might facilitate collusive price discrimination.

"Leveraging" through tying

Some commenters have argued that tying -- conditioning the sale of one product on the sale of
another -- can enable a dominant firm to "leverage" its market power in one input market into a second
input market. This view had been criticised, the argument being that the dominant firm could not further
increase its profits by engaging in leveraging. More recently, it has been shown thatcenaiar
conditions (including specific assumptions about demand, a monopoly in a market "blocked" to entry and
less-than-perfect competition in the second market), tying of products may create a credible threat that the
incumbent will react aggressively to the entry of a competitor in the second market. (Katz, p. 709,
describing Whinston (1987)).

If the dominant firm is subject to price or profit regulation in the market in which it is dominant,
then it may tie an unregulated product to a regulated profit, extracting profits otherwise forbidden it by
charging the monopoly price of the bundle.

Defence against an allegation of abuse

One key issue in the discussi What constitutes a defence against an allegation of abuse?
Leaving aside instances in which a firm is not in a dominant position or an action is never abusive, and
leaving aside who has the burden of proof, what, conceptually, constitutes a valid defence of a possibly
abusive action by a dominant firm? There are various possible tests, again depending on the objective of
the competition law. One is, is the refusal "customary" in that industry? Such a rule might be appropriate
where there is a "fair trading objective" if "custom" is established where firms have approximately equal
bargaining power, or where there is an efficiency objective and transaction-specific sunk invesarents
made. Another possible teist does harm to competitors outweigh the gain tor¢lfigsing firm, or to
downstream consumers? These two standards may be appropriate if the injured firms were small
businesses, the dominant firm is not, and the preservation of small business is an objective. A third
possible test is, is thefusal profitable only if the refusal prompts the competitor to exit from the market?
This test may be appropriate if the maximisation of static, but not dynamic, efficiency were the objective.
There is are many other possible tests, each limited by the objective of the law and their practical
implementation.

International effects
To this point, the discussion has implicitly assumed an objective of maximising total welfare or
maximising "competition." If, instead, the incidence of welfare or "competitive" effects of conduct

differed between countries and if the objective of competition authorities were to maximise national
welfare, would the response change? This issue, as well as the differing perspectives of trade and
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competition officials, is addressed in the corresponding notdby Janow, consultant to thErade
Secretariat.

Remedies

A variety of remedies may be available. These may include monetary remedies, i.e., fines and
damages, prohibiting the behaviour in the future, specifying future contract terms and conditions, or some
sort of structural reform, from specifying the sale of assets to asking other parts of government to change
regulatory or trade policy. Possibilities and circumstances vary greatly, rendering a brief discussion
inadequate.

A gquestion in devising a remedy in a specific das@hat is the objective of the remedy? One
possibility is to move markets as close as possible to a condition of "perfect compdt@iomtimerous
competitors in every market and free entry. However, where there are economies of scope or scale,
implementing such an objective may serve to diminish productive efficiency and, over the long run,
diminish incentives to innovate and make other sunk investments. The alternative may be changes in
regulatory regimes, which may bring its own cost/here a product can be traded internationally,
reductions in trade barriers may diminish the dominance of a firm.

Behavioural remedies may also create costs, unless there already exists an appropriate regulatory
agency to enforce such remedies. Otherwise, either the court system or the competition authority may
have to act as a regulator which the behavioural remedies are in place. Behavioural remedies might act to
reduce, directly, exploitative abuse in a market -- e.g., guidelines on pricingedume barriers to entry,

e.g., mandatory access to facilities or changing the terms of exclusive contracts.

There seems to be no obvious general relationship between behavioural and structural remedies.
One might argue that, other things being equal, behavioural remedies are less risky because they are more
easily reversible. On the other hand, sunk investments made under the assumptions of the behavioural
remedy are not reversible and they incur on-going monitoring costs. Structural remedies might include
"de-merger." It is not clear whether the standard for the outcome of a "de-merger" should be the same as
for the outcome of a merger, i.e., "de-merger" outcomes might be held to a looser markedttgosisd
than are merger outcomes. This different standard may be appropriate when the competition authority is
uncertain about economies of scale, scope and vertical integration. Other possible structural remedies
include mandatory licensing.

Conclusion

Abuse of dominance and similar legal concepts vary from jurisdiction to jurisdiction in a variety
of dimensions. This variation may reflect variations in competition policy objectives or they may reflect
differences in how firms attain their market positions. In most countries, finding an abuse of dominance
involves several distinct steps: defining the relevant market, determining whether the firm is dominant by
considering its market share, barriers to entry and other characteristics, and evaluating whether the
behaviour was abusive in terms of the objective of the competition law. There are, however, differences
among the concepts of dominant position, both in terms of differences in interpretation of degree of the
same variables -- e.g., a market share of 40 percsgatis paribusis interpreted differently -- and in
terms of which variables are utilised to make that evaluation. There are also differences in the treatment of
specific conduct, given a dominant position, which, as noted above, may reflect differences in objectives
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and market environment. There are also some interesting omissions. For example, there seems to be little
explicit account taken of the information structure of the markets and uncertainty of demandawhich,
priori, one might imagine to be important in an evaluation of behaviour that may raise entry barriers and,
with respect to information, of a jointly dominant position. Remedies of an abuse of dominance are
tailored to specifics of each case and may take into account existing regulatory structures and trade and
other public policies. Duration and reversibility may play an important role in the choice between
behavioural and structural remedies. Finally, instances where differing effects of dominance are felt in
differing countries may, because of different policy tools and possibly different perspectives, induce
different remedies in the competition and trade communities.
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NOTES

The present roundtable is the latest in a series held under the rubric of the Convergence Project
of the Committee on Competition Law and Policy. Past roundtables have examined market
definition, entry barriers, vertical agreements and horizontal agreements among others. While
the present roundtable discussion is the first substantive discussion of this important topic, the
Committee has already said (OECD, 1994, p. 15) that, "Although convergence in the area of
abuse of dominance and monopolization is not as advanced as in other areas of competition law,
consensus is emerging that the main thrust of these provisions is to protect the process of
competition rather than the viability of individual competitors."

To avoid unnecessary verbiage, the term "dominant position" will be used in the remainder of the
paper to mean one or all of the single firm positions that roughly correspond to "dominant
position" or "monopoly" in specific jurisdictions. "Joint dominance" and "abuse of dominance"
is similarly used. The term "firm" will be used to include, also, State entities acting in
commercial roles and subject to competition law evaluation.

Market definition has been previously addressed by the Committee. (OECD, 1994, pp. 11-12)

Recall that one can define a relevant market for merger evaluation purposes by asking, for
successively larger sets of products, whether a hypothetical monopolist would find it profitable
to raise the prices of those products. If a price increase would be profitable, then the set of
products constitutes a relevant market. If a price increase would not be profitable (because too
many buyers would switch to buying substitute products), then that set of products is not a
relevant market. Consider the case ofamtal monopolist. An actual profit-maximising
monopolist will have already raised prices of the products in the relevant market to the
profit-maximising prices. Therefore, a hypothetical profit-maximising monopolist would not
raise prices above those already prevailing in the market. Hence, the set of products sold by the
actual monopolist logically cannot be found to be a relevant market under the above definition.

An extensive discussion of market definition in the context of abuse of dominance cases at
pp. II-6-12 of "Reference Document on Abuse of Dominaneel" 1, Bureau of Competition
Policy, Canada.

For example, Boscheck (p. 138) points out, "[A] range of industry-specific characteristics drive
the definition of the relevant market and thus ultimately affect the competition standard for
assessing sectoral rivalry, company strategies, and the degree of relative market power achieved
or sustained through them."

For homogeneous products, market share can be meageredlia by unit sales, value of sales,

unit production and production capacity. For heterogenous products, some adjustment can be
made to account for the differences in closeness of substitution with the products of competitors
in the relevant market. (For example, one can measure the percentage of auctioreagihere
pair of firms submitted the winning and second bids.) Where market shares vary or change over
time, some account can be taken of those variations. Some firms may use some of their
production internally, complicating the measurement of market share.
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10.

11.

12.

13.

In its Twenty-Fourth Report on Competition Policy, the Commission of the EU cites the
European Court of Justice iAlmelo as considering whether "links" among firnwgere
sufficiently strong for there to be a joint dominant position. (para. 456)

Predatory pricing, not addressed in this note, is extensively discusseédatory Pricing
OECD (1989).

For example, the European Court of Justice recently found that a "firm" in an administratively-
established dominant position had abused its dominant position through charging feesahat
disproportionate to the value of the serviceSade C-323/93 Societé Civile Agricole du Centre
d'Insémination de la Crespelle v Coopérative d'Elevage et d'Insémination Artificielle du
Département de la Mayenfig994] ECR 1-5077)

The topic of essential facilities is dealt with in a separate note for a separate roundtable
discussion. Refusals to deal in order to enforce a vertical agreengentefusing to sell to a
second distributor in an exclusive distribution territory, is ignored here.

The Committee has considered some related issu€vonmpetition Policy and Intellectual
Property RightsOECD (1989).

Vertical agreements are extensively discusse@ompetition Policy and Vertical Restraints:
Franchising Agreement©ECD (1993).

"To date, much of the policy debate has been conducted in terms of asking whether a given
practice is pro- or anticompetitive, and thus whether a given practice should be banned or not. |
believe that this approach is misguided on at least two counts. First, welfare effe¢ctavmay
nothing to do with "competition," per se. Some vertical restraints (e.g. tying) can arise, and have
welfare consequences, even when both levels of the supply chain are monopolized. Second, the
type of answer sought is the wrong one. On theoretical grounds, at least, any given restraint may
be good or bad. Theory along (or theory coupled with a handful of examples) is not going to
answer a question of the form: Should resale price maintenance be per se illegal?

“...The key to policy design is to develop workable rules by which to identify observable
market conditions under which given practices are socially desirable. In attempting to
accomplish this goal, the courts and many economists...have focused on the degree of market
concentration as the critical condition. This aspect of market structure is concentrated on in the
belief that a vertical agreement is unlikely to have "anticompetitive" effects when it is among
parties having a low combined market share either upstream or downstream.

“While this work...is a beginning, it is essential that the analysis be expanded to include
factors such as the market's information structure, risk characteristics (e.g. size of sunk
investments), and the degree to which parties become locked-in to one another (e.g. the amount
of transaction-specific capital). It also is essential that this work identify means of isolating the
effects of vertical restraints in comparison with alternative institutional and contractual
arrangements." (Katz 1989, p. 714)
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NOTE DE REFERENCE

(par Sally Van Siclen)

On trouve dans le droit de la concurrence de nombreux pays de 'OCDE la notion d'exploitation
par une seule entreprise de puissance sur le marché ou de recours a des méthodes impropres pour obtenil
ou conserver une puissance sur le mafdbigers termes sont utilisés a cet égard, notamment "abus de
position dominante", "monopolisation" ou "utilisation indue de puissance sur le marché". Le droit de la
concurrence peut aussi faire référence a une notion voisine, appelée "domination conjointe" dans certaines
juridictions, qui met en cause de multiples entreprises mais qui désigne une situation différente de celle ou
il y a "accord" entre entreprises. Généralement, l'analyse d'un abus de position dominante comporte deux
volets distincts, tout d'abord déterminer le statut de I'entreprise ou des entreprises puis évaluer leur
comportement.

Dans la présente note, on examinera brievement certains de ces concepts. La premiere partie
passe en revue les points communs et les similitudes des différentes définitions de la position dominante
ou du monopole. La deuxiéme porte sur certains aspects de ce comportement jugés répréhensibles. La
troisieme examine les mesures palliatives alors que la derniére présente les conclusions.

Toutefois, avant de passer a la définition de concepts juridiques spécifiques, la définition
économique de "domination" doit étre examinée. Pour qu'elle soit utile, toute définition doit anticiper
I'objectif du droit et de la politique de la concurrence qui l'utilisera. Une des définitions possibles est la
suivante : "situation dans laquelle les stratégies d'une seule entreprise peuvent avoir® -- ou “auront
vraisemblablement" -- des effets négatifs sur le bien-étre". (Ordover et Saloner, p.539). Cette définition
anticipe un objectif de maximisation du bien-étre, sans préciser les poids relatifs des efficiences
statistiques et dynamiques.

Une autre définition de la position dominante est donnée par la Cour européenne de justice :
"position de puissance économique détenue par une entreprise qui lui donne le pouvoir de faire obstacle au
maintien d'une concurrence effective sur le marché en caudei dournissant la possibilité de
comportements indépendants dans une mesure appréciable vis-a-vis de ses concurrents, de ses clients et
finalement, des consommateurs” (United Banks v Commission, Cas 27/76 (1978] ECR 207 1978]1 CMLR
429). Cette définition contient deux éléments : la capacité d'empécher une concurrence effective et la
capacité de se comporter de facon indépendante a I'égard de trois groupes d'acteurs sur le marché. Si la
définition ne peut étre prise au sens littéral -- méme un monopoleur pur doit tenir compte des différentes
possibilités offertes a ses clients -- on peut toutefois en déduire que les stratégies d'une telle entreprise ne
changent pas beaucoup quelles que soient les modifications apportées aux stratégies des autres acteurs su
le marché. Cela pourrait conduire a anticiper un objectif comme "|'égalisation du pouvoir de négociation".

Une meilleure compréhension de ce que les concepts juridiques essayent d'appréhender

améliorerait a son tour les définitions elles-mémes. Nous allons maintenant examiner ces définitions,
compte tenu des concepts et objectifs économiques qu'elles sont censées servir.
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Définitions

La présente section contient un examen de la situation des entreprises qui nous intéresse ici, a
savoir celle d'une "position dominante". Malgré la large similitude des termes et des concepts, différentes
notions semblent étre en cause. Il est peut-étre utile tout d'abord de dégager les points communs.

Pour déterminer si une entreprise occupe une position dominante, il faut se placer sur un marché
bien patrticulier. En effet, I'entreprise n‘'occupe une position dominante, n‘exerce un monopole ou n'exerce
un pouvoir que pour ce qui est d'un martBauf dans les cas de discrimination par les prix, un marché a
deux dimensions -- la dimension géographique et la structure par produits --, et son étendue géographique
peut se limiter & quelques kilomeétres ou couvrir I'ensemble du monde. La définition du marché dans un cas
d'abus de position dominante est légérement différente de celle retenue dans le cas de fusion parce que
I'entreprise dominante peut déja fixer des prix, & un niveau de maximisation des profits du rhonopole
Certains analystes proposent d'examiner les propriétés physiques des éventuels substituts, les différences
observables dans les utilisations finales ou les préférences des consommateurs ainsi que les codts du
transfert vers d'autres produits et les barriéres institutionnelles. D'autres analystes pensent qu'il faut se
demander si une entreprise pouvant exercer une position dominante agirait differemment si I'un de ses
concurrents potentiels était éliminé. Dans I'affirmative, elles opérent sur le méme marché pertinent ; dans
la négative, elles n'opérent pas sur le méme marché. Pourtant, d'autres analystes recommandent d'utiliser le
prix de concurrence plutdt que le prix de marché en vigueur comme référence pour la définition du
marché, mais cela est difficile a mettre en oeuvre et ne donne une réponse qu'a une question sans intérét,
c'est-a-dire quel serait le marché pertinent si les prix relatifs étaient sensiblement différents. Dans le cas de
discrimination par les prix, chaque série de clients devant acquitter des prix distincts constitue un marché
distinct. La définition du marché pertinent a une grande importance pour I'analyse ui suit.

Aprés avoir défini le(s) marché(s) pertinent(s), la situation d'une entreprise est évaluée en
fonction de divers critéres. La part de marché semble étre un critére presque universellement accepté,
encore que les aspects détaillés de sa mesure soient de toute évidence différdistation qu'on peut
faire de ces critéres varie, aboutissant indifféremment a des "safe-harbours", une présomption réfutable de
domination ou une présomption réfutable de non domination. En outre, linterprétation des valeurs
particulieres de la part du marché difféere.

Les analystes ci-aprés soulignent les variations observées dans l'interprétation des valeurs des
parts de marché entre les différentes juridictions. Whish (p.294) note que la Commission de I'UE a
considéré que l'on peut généralement estimer qu'il y a position dominante lorsqu'une entreprise a une part
de marché de 40-45 pour cent et que I'existence d'une telle position ne peut-étre exclue lorsque cette part
est de 20-40 pour cent. En revanche, Hovenkamp (p. 106) note que les tribunaux des Etats-Unis
"observent régulierement que des parts de marché de 80-90 pour cent et plus, sont suffisantes pour
conclure que I'entreprise incriminée est un monopoleur. lls considerent aussi de fagon habituelle que des
parts de marché de moins 50 pour cent ne sont pas suffisantes pour arriver a une telle conclusion. Une
majorité des tribunaux sont réticents a estimer qu'il y a un pouvoir de monopole lorsque la part du marché
est inférieure a 70 pour cent." D'autres analyses américaines (ABA, pp. 213-214) estiment qu'une part de
marché de plus de 70 pour cent est presque toujours suffisante pour déduire de fagon réfutable I'existence
d'un monopole et qu'une part de marché de moins de 40 pour cent exclut pratiquement toute possibilité de
monopole.
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Le deuxieme critere presque universellement admis est I'évaluation des barrieres a l'entrée.
Comme le Comité I'a noté précédemment (OCDE, 1994, p. 12) :

S'il existe toujours des différences de vues importantes entre pays, spécialistes et
praticiens quant a la définition et au traitement des obstacles a I'entrée, I'analyse de
ceux-ci se concentre de plus en plus sur les points suivants :

-- les colts irrécupérables (surtout s'ils sont associés a des économies d'échelle ou de
gamme et a la différenciation des produits -- cette derniere étant souvent liée aux
dépenses de publicitt ou de marketing, ou encore aux brevets, marques
commerciales et autres formes de propriété intellectuelle) ;

-- les obstacles d'ordre juridique et réglementaire dressés par les Etats (par exemple
les obstacles au commerce international, les normes techniques, les incitations en
faveur de l'industrie et autres interventions publiques) ;

-- le comportement stratégique des entreprises en place cherchant a décourager les
entrées, méme si cela augmente les codts de leurs concurrents et les leurs ;

Parmi les autres critéres qui peuvent étre appliqués, on peut citer l'existence d'obstacles a
I'expansion d'entreprises rivales, les parts de marché des autres entreprises, I'existence de gros acheteurs
l'accés au capital dans les cas de comportements supposés d'éviction (Autorité de la concurrence,
para. 6.29), le degré d'intervention verticale et I'existence d'un abus (apparemment dans I'hypothése ou le
concept d'abus est bien défini et en utilisant I'argument contradictoire selon lequel s'il n'y avait pas eu de
position dominante il n'y aurait pas pu y avoir d'abus).

Malgré certains éléments communs --intérét porté a la part de marché et aux obstacles a I'entrée--
il semble que plusieurs concepts soient en cause ici. La "position dominante" dans l'optique du Canada
differe parfois -- la jurisprudence esare -- de la"position dominante" telle qu'on I'entend dans
I'Union européenne. Aux Etats-Unis, la "monopolisation” n'est pas équivalente a la "position dominante"
de I'Union européenne, car elle semble exiger au moins une part de marché beaucoup plus grande. Les
concepts juridiques correspondants dans les autres juridictions varient aussi sans doute. L'effet a long
terme de I'application par les juges de deux Iégislations différentes en matiere de concurrence et de la mise
en avant par les plaignants et les entreprises mises en cause de la jurisprudence d'autres juridictions
pourrait étre la convergence vers une ou plusieurs normes.

La domination conjointe correspond encore a une autre catégorie distincte de concepts qui sont
appliqués dans I'Union européenne, au Canada, en Australie et dans divers pays en transition. Les études
consacrées a ces concepts ne sont guere nombreuses, de sorte que leur analyse sera ici hécessaireme
limitée. D'aprés certains, la domination conjointe vise a faire face au "probléme de I'oligopole", c'est-a-dire
l'interaction stratégique d'entreprises indépendantes. (Whish, p. 281) La distinction -- peut étre évidente --
entre un accord et I'abus d'une position dominante conjointe pourrait étre clarifiée. La question qui se pose
a cet égard est de savoir comment faire la distinction entre des entreprises occupant une position
dominante conjointe et les autres entreprises qui sont en concurrence.

Compte tenu des différences entre la coordination entre entreprises distinctes et la coordination
au sein d'une méme entreprise et en supposant que la domination conjointe est distincte d'un accord, les
parts de marché caractéristiques d'une domination conjointe ne seront peut-étre pas les mémes que celles
indiquant la domination d'une seule entreprise. Par exemple, on peut s'attendre que les parts de marché
minimales soient plus importantes en cas de domination conjointe et que les autres criteres concernant la
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conclusion et la surveillance d'un accord, méme s'ils sont implicites, soient aussi importants. Les analystes
semblent toutefois passer ces questions sous silence. Les relations entre les autres concepts, "monopole
complexe" dans l'optique britannique, "degré important de puissance sur le marché" (entreprise unique et
entreprise conjointe) et les divers types de "position dominante conjointe" deviendront, on l'espére, plus
claires au fil du débat.

Comportement : Abusif ? Anticoncurrentiel ?

Détenir une position dominante, une position dominante conjointe, un monopole ou une
puissance sur le marché importante n'est généralement pas considéré comme abusif ou illégal. Toutefois,
certains comportements d'entreprises dans de telles situations sont eux considérés comme illégaux. La
définition de ce qui est abusif, ou du moins, de ce qui est illégal, dépend des objectifs de la loi. Comme on
I'a noté plus haut, si I'efficience économique est le principal objectif, les actions tendant a réduire le
bien-étre devraient étre considérées comme abusives. Autrement, si la loyauté dans les relations
commerciales est le principal objectif, on peut, par exemple, considérer comme abusif de tirer parti d'une
meilleure position de négociation. Pour les autres objectifs possibles -- pluralisme, promotion des petites
entreprises, etc. -- on peut envisager pour chacun une série d'actions qui font obstacle a leur réalisation et
pourraient par conséquent étre considérées comme abusives.

S'il est tentant de diviser le comportement des entreprises dominantes en deux types, exploitation
et ingérence avec le processus concurrentiel (par exemple augmentation des obstacles a I'entrée), une telle
facon de procéder pourrait étre trompeuse. En fait, l'effet d'un comportement particulier dépend de
I'environnement dans lequel il a lieu. Par exemple, "une discrimination par les prix" -- peut conduire a
exploiter les acheteurs qui paient le prix plus élevé et constituer un obstacle a I'entrée pour les entreprises
qui voient ces nouveaux consommateurs attirés par les "offres spéciales" de I'entreprise en place. L'effet de
la discrimination par les prix sur le bien-étre est en général ambigu. Ainsi, si I'objectif du droit de la
concurrence est l'efficience économique, le traitement dans ce droit de la discrimination par les prix doit
étre modulé finement ou bien alors, une marge d'erreur importante doit étre acceptée.

En outre, la stratégie d'une entreprise consiste généralement en un ensemble de comportements
interactifs -- par exemple les prix de vente imposés et les accords d'exclusivité territoriale avec les
distributeurs -- de sorte que la séparation d'un comportement de I'ensemble des comportements et son
analyse pourraient aboutir a mettre en évidence un effet négatif lorsqu'il n'y en a pas ou a trouver qu'il n'y a
pas d'effet négatif lorsqu'il y en a un. Enfin, lorsqu'un marché ne peut étre parfaitement concurrentiel et
n'est pas totalement contestable, il n'existe pas dans la théorie économique de fondement pour estimer
gu'en général I'entrée est préférable. En conséquence, les régles destinées a lutter contre les comportement:
faisant obstacle a I'entrée ne sont pas toujours bénéfiques (Ordover et Saloner, p. 590).

De fait, il est difficile de mettre au point des regles juridiques pour déterminer un comportement
anticoncurrentiel dans un environnement stratégique. Certes, d'apres certains analystes, aucun
comportement, méme ceux des entreprises dominantes, ne peut étre interdit sous le prétexte que certains
avantages qui ne sont liés ni a des compétences ni a une efficience de qualité supérieure seront rapidement
érodés. D'autres estiment, cependant, qu'il doit exister une série de filtres, tout comportement passant au
travers de ces filtres étant assujetti & des regles simples mais sujettes a I'erreur. Enfin, d'apres d'autres
analystes, il faudrait réaliser "une étude détaillée des objectifs et des effets d'actions spécifigues dans
I'optique de la regle de raison." (Ordover et Saloner, pp. 579-580, citant Comanor et Frech)
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Comportement en matiére de pfix

La fixation de prix excessifs par une entreprise dominante est illégale dans certaines juridictions
mais pas dans d'autred. est important de se demander ce que l'on entend par "excessifs" et comment
cette définition peut étre reliée aux colts, aux profits et au degré de risque. Par exemple, des codts
"excessifs" peuvent-ils résulter en des prix "excessifs" sans qu'il y ait profits "excessifs" ? L'adjectif
"excessif" s'applique-t-il & des prix appliqués dans une situation de concurrence parfaite avec entrée libre et
sans risque, c'est-a-dire des prix correspondant aux colts moyens minimums, ou bien s'applique-t-il a des
prix dans un marché parfaitement contestable, ou bien encore a des prix qui maximisent I'efficience totale
sous réserve que tous les colts sont couverts (c'est-a-dire les prix de Ramsey) ? Enfin, a la fixation de prix
excessifs par un acheteur dominant correspond-il un concept de prix excessivement faibles offerts a un
acheteur dominant ?

La discrimination par les prix est également illégale dans certaines législations sur la
concurrence. Elle peut consister a appliquer un prix différent pour le méme produit ou le méme prix pour
des produits différents, le "produit" pouvant étre un ensemble de prestations, des services d'entretien apres-
vente ou des conditions de paiement, etc. Une forme assez commune de discrimination par les prix
s'exerce au second degré, c'est-a-dire lorsque les prix different en fonction du nombre d'unités achetées et
que tous les acheteurs se voient offrir le méme bareme. Willig (1978, cité dans Varian, p. 610) a montré
gu'en général il existe des systémes de double prix qui, d'aprés Pareto, sont indissociables de la fixation de
prix de monopole (et améliorent le bien-étre de tous les acteurs économiques). Cependant, un monopoleur
visant a maximiser ses profits ne choisira pas nécessairement un tel systéme. La discrimination par les prix
au troisieme degré -- appliquer un prix différent a un acheteur différent, alors que le prix est constant pour
chaque unité vendue a un acheteur donné -- permettra peut-étre de desservir des marchés jusque-la non
desservis, améliorant ainsi le bien-étre des consommateurs. Une condition nécessaire pour que la
discrimination par les prix au troisieme degré augmente le bien-étre total est que la quantité fournie
augmente. Cependant, en général, I'effet sur le bien-étre de la discrimination par les prix est ambigu.

Une autre catégorie de discrimination par les prix est celle opérée par l'intermédiaire des rabais
de fidélité, c'est-a-dire I'application aux clients d'un prix plus faible s'ils n'achétent qu'auprées d'un vendeur
particulier. Cela peut avoir pour effet d'augmenter les colts de transfert vers un nouveau produit -- un
nouveau fournisseur devra compenser l'acheteur pour le prix plus élevé qu'il a payé au vendeur initial les
unités déja achetées et offrir aussi des prix plus faibles sur les unités ultérieures.

L'analyse de la discrimination par les prix sur les marchés de biens intermédiaires différe a deux
égards de celle observée sur les marchés de biens finaux. Premierement, les demandes des acheteurs pou
le produit sont interdépendantes, de sorte que la discrimination par les prix peut affecter la concurrence en
aval. Deuxiemement, les acheteurs ont souvent I'option de s'intégrer verticalement en amont, de sorte que
la discrimination par les prix peut affecter I'efficience de la production (Varian, p. 623).

Katz (1987) a montré que lorsqu'il n'y a pas d'intégration verticale, la discrimination par les prix
sur le marché des biens intermédiaires se traduit par une baisse de la production et une baisse du bien-étre
par rapport a une situation ou il n'y a pas de discrimination par les prix. Il a aussi été montré que
l'intégration verticale peut intervenir seulement si la discrimination par les prix est interdite. En cas
d'économies d'échelle dans la production du bien intermédiaire, la discrimination par les prix empéche
alors l'intégration verticale qui diminue I'efficience de la production.

Un étranglement par les prix, c'est-a-dire I'application par une entreprise intégrée verticalement

d'un prix trop élevé (par rapport au prix qu'elle appliqgue aux consommateurs en aval) pour les biens de
production vendus a des concurrents en aval, peut étre abusif. Il sera peut-étre aussi difficile de faire une
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distinction entre un étranglement par les prix et la concurrence (Bureau de la politique de concurrence,
p. 11I-10).

Augmentation des codts des entreprises rivales

Une forme de comportement abusif peut consister a augmenter les colts des autres concurrents,
améliorant ainsi sa propre position concurrentielle. Par exemple, une entreprise peut invoquer des
procédures réglementaires -- permis liés a l'environnement, lois sur l'utilisation des sols, etc. -- pour
ralentir ou décourager l'entrée ou l'expansion d'entreprises rivales. Lorsqu'ils ont examiné ce type de
comportement, deux économistes ont défini les trois conditions qui doivent étre remplies pour qu'une
entreprise juge possible et profitable d'imposer un tel désavantage aux entreprises rivales. Premiérement, la
valeur de l'exclusion doit étre plus grande pour l'entreprise qui exclut que pour l'entreprise rivale.
Deuxiemement, les entreprises rivales ne doivent pas étre en mesure de trouver d'autres fournisseurs qui
rétabliraient leur compétitivité. Troisiemement, I'entreprise qui exclut doit avoir une certaine puissance sur
le marché (Ordover et Saloner, p. 566).

Refus de traiter et boycott

Le refus de traiter peut étre le fait d'une seule entreprise ou d'un accord entre entreprises, qui
refusent de traiter avec quelqu'un d'autre (boytoltly a par exemple refus de traiter lorsqu'une seule
entreprise refuse de fournir un intrant a un concurrent en aval et lorsque l'entreprise qui refuse n'a pas une
puissance sur le marché sur le marché en aval. Certains analystes avancent que l'entreprise peut essayel
d'étendre son pouvoir de monopole : on donnera plus loin le point de vue des économistes sur cette
question lorsqu'on parlera de la question de I'établissement d'un lien.

Un autre type de refus étroitement lié au précédent concerne l'intention d'établir ou de maintenir
une position dominante. Une définition juridique précise de lintention est extrémement importante ;
inversement, les justifications économiques qui constituent une défficsee sont importantes. Elles
sont examinées de facon plus générale ci-aprées. Un des aspects de la définition tient a la question de savoir
si le refus de traiter crée une forte probabilité que I'entreprise obtiendra une position dominante sur un
marché autrement concurrentiel.

Les refus collectifs de traiter (boycott) peuvent intervenir dans plusieurs cas, comme
l'autorégulation et l'accés aux installations d'une co-entreprise. Dans au moins une juridiction, les régles
fixées dans le cadre d'une autorégulation doivent étre généralement objectives et raisonnablement liées a
leur but et peuvent étre jugées par leurs effets sur les personnes exclues -- le groupe a-t-il une puissance
sur le marché ? -- et par les procédures au moyen desquelles les normes sont appliquéesl'deeésfus
aux installations d'une co-entreprise peut étre assimilé a un refus de traiter. Si certaines installations de co-
entreprises constituent peut-étre des "installations essentielles”, dont on parlera ailleurs, d'autres ne
répondent pas a ce critere mais permettent d'exercer une position dominante sur un marché pertinent. Les
mémes effets d'efficience dynamique peuvent étre observés dans le cas d'une situation mettant en cause des
installations essentielles : une co-entreprise peut étre dissuadée de procéder a des investissements risqué:
si elle doit par la suite accepter tous ceux qui veulent se joindre a elle. De méme, les entreprises exclues
d'une co-entreprise peuvent étre davantage incitées a constituer leur propre co-entreprise, ce qui accroit la
concurrence sur les marchés des produits concernés. Pour déterminer s'il s'agit d'un résultat efficient, il faut
observer la structure des codts de l'activité de la co-entreprise et la concurrence qui en découle.
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Utilisation anticoncurrentielle des droits de propriété intellectuelle

Toute évaluation d'une utilisation supposément abusive des droits de propriété intellectuelle doit
tenir compte du bien-fondé de ces drbitdu Canada, par exemple, ceux qui détiennent des droits de
propriété intellectuelle ne peuvent étre accusés d'abus de position dominante, I'exercice de ces droits d'une
maniére contraire aux objectifs envisagés dans les lois n'étant cependant pas protégé. Les exemples de
pratiques potentiellement abusives liées aux droits de propriété intellectuelle sont "les communautés de
brevets, les accords de non contestation de la validité des brevets et les accords visant a percevoir des
redevances apres l'expiration d'un brevet (Bureau, pp. IV-18-21).

Accords verticaux

Les restrictions verticales sont des accords entre entreprises au niveau de la production ou des
ventes” Un accord entre un fabricant de biére et des bars en vertu duquel ces derniers ne vendront pas de
biére produite par une autre entreprise constitue un accord vertical. Pour plus de clarté mais sans préjuger
des cas pouvant se présenter dans la réalité, I'activité en aval est appelée "fabrication" et I'activité en amont
est appelée "distribution”. Il est communément admis que lorsqu'une partie a un accord vertical exerce une
position dominante, elle peut alors utiliser cet accord pour exploiter de fagcon abusive sa position. Il faut
noter toutefois qu'au moins un analyste met en cause la valeur du critére relatif a la structure du marché qui
s'applique ici -- I'entreprise doit avoir une position dominante -- pour évaluer les effets sur le bien-étre des
accords verticauX.Le méme analyste avance que la structure du marché n'est qu'un facteur, a coté de la
structure du marché sur le plan de l'information, des caractéristiques du risque (c'est-a-dire I'ampleur des
investissements irrécupérables) et du degré d'imbrication des parties (par exemple du fait du capital
investi).

Les restrictions verticales peuvent étre utilisées essentiellement de deux manieres pour exploiter
abusivement une position dominante : le verrouillage du marché et la réduction de la concurrence sur un
marché. Le verrouillage du marché signifie que I'entrée sur ce marché est beaucoup plus difficile et plus
colteuse.

Les accords d'exclusivité peuvent aboutir a un verrouillage du marché. Ces accords supposent
gue les concurrents du fabricant peuvent se voir refuser l'accés a certains distributeurs en aval. Si
I'établissement d'un lien avec les entreprises en aval est pratiqué sur une grande échelle et sur la base de
contrats de longue durée et si la distribution bénéficie d'économie d'échelle et de gamme, il est alors plus
colteux pour les nouveaux fabricants -- qui opérent vraisemblablement sur une plus petite échelle -- de
faire parvenir leurs produits sur le marché. Lorsque I'entrée dans un systéme de distribution sur une échelle
suffisante est relativement simple, un réseau d'accords d'exclusivité n'augmentera pas sensiblement les
obstacles a l'entrée des fabricants. Si les distributeurs sont de qualité différente, le fabricant déja en place
peut signer des contrats d'exclusivité avec les meilleurs d'entre eux, ce qui empéchera les nouvelles
entreprises de les utiliser. En outre, les "meilleurs"” distributeurs seront sans doute en mesure de faire payer
plus cher aux fabricants le privilege d'exclusivité que les distributeurs moins bons. Toutes choses égales
par ailleurs, les négociants choisiront de distribuer le produit du leader du marché et non celui de la
nouvelle entreprise (Katz 1989, pp. 706-708). Si les nouveaux fabricants doivent pénétrer les deux niveaux
en méme temps, leurs colts d'entrée seront vraisemblablement plus importants a la fois en raison du risque
plus élevé (la probabilité d'un échec a l'entrée a chaque niveau sera vraisemblablement cqragbée) et
gue la gestion pose des problemes plus difficiles.

Des accords verticaux multiples identiqgues ou paralleles peuvent affecter la concurrence. D'une
part, il peut en résulter des asymétries d'information, des incertitudes et des codts non récupérables
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spécifiqgues aux transactions. Des prix de vente imposés paralleles peuvent faciliter la collusion en aval, car
les prix de détail sont plus faciles a suivre que les prix de gros. L'association d'accords d'exclusivité et de
prix imposés réduit les incitations a procéder en secret a des réductions de prix de gros. Des zones
d'exclusivité se correspondant dans une large mesure entre les conncurrents en amont peuvent encourager
la collusion -- seuls les détaillants dans une zone particuliére doivent s'entendre -- et pourraient faciliter
une discrimination par les prix.

Extension du pouvoir de marché par I'établissement d'un lien

Certains analystes ont avancé qu'assujettir la vente d'un produit a la vente d'un autre peut
permettre & une entreprise dominante d'étendre sur un second marché le pouvoir qu'elle exerce sur un
marché donné. Cette vue a été critiquée, lI'argument étant que I'entreprise dominante ne peut plus accroitre
ses profits en étendant son pouvoir de marché. Plus récemment, il a été montré quertdiaes
conditions (y compris certaines hypothéses spécifiques concernant la demande, un monopole sur un
marché interdit a I'entrée et une concurrence moins que parfaite sur un deuxieme marché), I'établissement
d'un lien entre des produits peut faire craindre de facon crédible que l'entreprise en place réagira
agressivement a I'entrée d'un concurrent sur le second marché. (Katz, p. 709, décrivant Whinston (1987)).

Si I'entreprise dominante est assujettie a des réglementations en matiere de prix ou de profit sur
le marché sur lequel elle a cette position, elle peut alors lier un produit non réglementé a un profit
réglementé, obtenant des profits autrement interdits en appliquant le prix de monopole a I'ensemble.

Défense contre une allégation d'abus

Un élément clé dans ce débat tient a la question de savoir quelle est la défense possible contre
une allégation d'abus ? Laissant de c6té les cas ou une entreprise n'est pas dans une position dominante oL
les actions qui ne représentent jamais un abus et laissant aussi de c6té la question de savoir a qui revient la
charge de la preuve, on peut se demander, en théorie, quels sont les moyens de défense possible contre un
éventuelle action abusive par une entreprise dominante ? Plusieurs possibilités existent, qui dépendent la
encore de l'objectif du droit de la concurrence. L'une d'entre elles revient & déterminer si le refus est
"coutumier" dans ce secteur ? Un tel critere sera peut-étre approprié lorsque l'objectif est d'assurer la
loyauté des relations commerciales, lorsque le caractere coutumier est établi et lorsque les entreprises ont a
peu prés le méme pouvoir de négociation, ou bien encore lorsque l'objectif recherché est I'efficience et
lorsque des investissements irrécupérables liés aux transactions ont été réalisés. Un autre critére possible
tient & la question de savoir si les dommages causés aux concurrents sont supérieurs aux gains obtenus pa
I'entreprise qui refuse, ou par les consommateurs en aval. Ces deux critéres peuvent étre appropriés si les
entreprises touchées sont des petites entreprises, si I'entreprise dominante n'est pas de petite taille et si la
préservation des petites entreprises est un objectif. Un troisieme critére possible est lié a la question de
savoir si le refus n'est profitable que s'il incite le concurrent & sortir du marché. Ce criteédrgeut
approprié si la maximisation de l'efficience statique, et non dynamique, est l'objectif. Il existe un grand
nombre d'autres criteres pouvant étre appliqués, chacun étant déterminé par I'objectif du droit de la
concurrence et les possibiltés de mise en oeuvre dans la pratique.

Effets internationaux

A ce stade, on est implicitement parti de I'hypothése d'un objectif de maximisation du bien-étre
total ou de maximisation de la "concurrence". En revanche, si l'incidence des effets sur le bien-étre ou sur
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la concurrence de certains comportements n'est pas la méme suivant les pays et si I'objectif des autorités de
la concurrence est de maximiser le bien-étre national, la réaction sera-t-elle différente ? Cette question,
ainsi que les points de vue différents des responsables du commerce et de la concurrence, font I'objet de la
note de Mme Janow, consultant auprés de la Direction des échanges.

Mesures palliatives

Diverses mesures palliatives sont envisageables. Il peut s'agir de mesures monétaires, c'est-a-dire
des amendes et des dommages, de l'interdiction de ce méme comportement a l'avenir, de la définitionn des
termes des contrats futurs, ou d'un effort de réforme structurelle, pouvant aller de la vente d'actifs a la
modification de la politique réglementaire ou de la politique commerciale.

Lorsqu'on cherche une mesure palliative dans un cas particulier la question que I'on doit se poser
est quel est l'objectif recherché ? On peut, par exemple, essayer d'introduire sur le marché une situation
proche de la "concurrence parfaite”, c'est-a-dire un grand nombre de concurrents sur chaque marché et une
entrée libre. Cependant, lorsqu'il y a des économies d'échelle, la mise en oeuvre d'un tel objectif peut
conduire a diminuer I'efficience productive et, a long terme, réduire les incitations a innover et a réaliser
d'autres investissements irrécupérables. On peut aussi envisager de modifier les régimes réglementaires, ce
qui comporte ses propres codts. Lorsqu'un produit peut faire I'objet d'échanges au niveau international, les
réductions des barrieres a I'entrée peuvent diminuer la domination d'une entreprise.

Les mesures palliatives visant les comportements peuvent aussi avoir des co(ts, sauf s'il existe
déja un organisme réglementaire compétent pour les mettre en oeuvre. Autrement, le systéme judiciaire ou
les autorités responsables de la concurrence peuvent avoir a agir comme organisme de réglementation. Les
mesures palliatives visant les comportements peuvent contribuer a réduire, directement, I'exploitation
abusive d'un marché -- c'est le cas, par exemple, des directives en matiére de fixation des prix -- ou bien
réduire les obstacles a l'entrée, c'est le cas, par exemple, de l'accés obligatoire aux installations ou de la
modification des termes des contrats d'exclusivité.

Il semble qu'il n'y ait pas de relation générale évidente entre les mesures palliatives visant les
comportements et les mesures palliatives de type structurel. On peut penser que, toutes choses étant égale:
par ailleurs, les premieres sont moins risquées car elles sont plus facilement réversibles. En revanche, les
investissements irrécupérables qu'elles suscitent ne sont pas réversibles et supposent des colts de suivi
permanents. Parmi les mesures palliatives de type structurel figure notamment le démembrement. Il est
difficile de dire si les criteres appliqués pour juger du résultat d'un démembrement doivent étre les mémes
gue ceux appliqués pour juger du résultat d'une fusion, le critére de puissance sur le marché appliqué dans
le premier cas pouvant étre moins strict. Cette différence d'évaluation peut s'imposer lorsque l'autorité de
la concurrence a des doutes quant aux économies d'échelle, aux économies de gamme et a l'intégration
verticale. Parmi les autres mesures palliatives de type structurel qui sont envisageables, on peut citer
l'agrément obligatoire.

Conclusion

L'abus de position dominante et les autres concepts juridiques similaires varient d'une juridiction
a l'autre dans une plus ou moins grande mesure. Ces variations peuvent tenir a des différences dans les
objectifs de la politique de la concurrence ou peuvent refléter des différences dans la facon dont les
entreprises obtiennent leur position sur le marché. Dans la plupart des pays, pour mettre en évidence un
abus de position dominante, il faut passer par plusieurs étapes distinctes : définir le marché pertinent,
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déterminer si I'entreprise est dominante en étudiant sa part de marché, les obstacles a I'entrée et d'autres
caractéristiques et chercher a savoir si le comportement est abusif du point de vue de l'objectif du droit de
la concurrence. Il existe toutefois des différences entre les concepts de position dominante, qui tiennent
tant a des différences dans l'interprétation de la valeur de certaines variables -- par exemple une part de
marché de 40 pour cent est interprétée differemment toutes choses égales par ailleurs -- qu'aux variables
qui sont utilisées pour procéder a cette évaluation. Il existe aussi des différences dans le traitement de
certains comportements d'entreprises dominantes, qui, comme on |'a noté plus haut, peuvent tenir a des
différences dans les objectifs et I'environnement du marché. Il y a aussi certaines omissions intéressantes.
Par exemple, il semble que I'on tienne peu compte expressément de la structure des marchés sur le plan de
I'information et de l'incertitude de la demande qui, a priori, sont des éléments que I'on aurait imaginé
importants dans toute évaluation de comportements pouvant conduire a une aggravation des obstacles a
I'entrée et, pour ce qui est de l'information, a une position dominante conjointe. Les mesures palliatives
face a un abus de position dominante sont adaptées a chaque cas particulier et peuvent tenir compte des
structures réglementaires existantes et des autres politiques publiques dans le domaine des échanges et le:
autres domaines. La durée et la réversibilité peuvent jouer un réle important dans le choix entre les
mesures palliatives visant les comportements et les mesures de type structurel. Enfin, les cas ou les effets
de la domination sont ressentis dans différents pays peuvent, en raison d'instruments d'action différents et
sans doute de perspectives différentes, appeler des mesures palliatives différentes de la part des
responsables des échanges et de la concurrence.
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NOTES

La présente table ronde est la derniére d'une série tenue dans le cadre du projet sur la
convergence du Comité du droit et de la politique de la concurrence. Les tables rondes
précédentes ont été consacrées, entre autres, a la définition du marché, aux barrieres a I'entrée,
aux accords verticaux et aux accords horizontaux. Si l'actuelle table ronde est la premiére
occasion d'examiner quant au fond ce sujet important, le Comité a déja observé ce qui suit
(OCDE, 1994 : "Quoique la convergence en matiére d'abus de position dominante et de
monopolisation n'ait pas progressé autant que dans d'autres domaines de la Iégislation de la
concurrence, il se dégage un consensus selon lequel l'essentiel de ces dispositions vise a
préserver le processus de concurrence plutét que la viabilité des concurrents individuels."

Afin d'éviter d'accorder trop d'importance a des questions de terminologie, I'expression "position
dominante" sera utilisée dans le reste du présent document pour désigner l'une ou I'ensemble des
positions d'une entreprise correspondant a peu prés a "une position dominante" ou "un
monopole” dans certaines juridictions. Les expressions "domination conjointe” et "abus de
position dominante" sont utilisées indifferemment. Le terme "entreprise" sera utilisé pour
désigner également les entités publiques qui jouent un réle commercial et dont les activités
intéressent le droit de la concurrence.

Le Comité s'est déja penché sur la question de la définition du marché (OCDE, 1994, pp 11-12).

Il faut se souvenir que pour définir un marché pertinent a des fins d'évaluation d'une fusion, on
cherche a savoir, pour des séries de produits de plus en plus importantes, si un monopoleur
hypothétique jugerait rentable d'augmenter les prix de ces produits. Si une augmentation des prix
est rentable, la série de produits constitue alors un marché pertinent. Si une augmentation des
prix n'est pas rentable (parce qu'un trop grand nombre d'acheteurs se tourneraient vers des
produits de substitution), cette série de produits n'est pas un marché pertinent. Considérons le cas
d'un monopoleur réel. Un monopoleur réel cherchant & maximiser ses profits aura déja augmenté
les prix des produits sur le marché pertinent pour les porter jusqu'au niveau de profit maximum.
En conséquence, le monopoleur hypothétique cherchant a maximiser ses profits n'augmenterait
pas les prix au-dessus des niveaux déja observés sur le marché. Dans ces conditions, la série de
produits vendus par le monopoleur réel ne peut logiguement étre considéré comme un marché
pertinent en vertu de la définition ci-dessus.

On trouvera une longue analyse de la définition du marché dans le contexte de I'abus de position
dominante dans les pages 11.6-12 de "Reference Document on Abus of Dominance", Vol. 1,
Bureau de la politigue de concurrence, Canada.

Par exemple, Boscheck (p.138) souligne : "Un éventail de caractéristiques spécifigues a un
secteur conditionne la définition du marché pertinent et détermine en fin de compte le degré de
concurrence a partir duquel seront évaluées les relations de rivalité existant au sein du secteur, les
stratégies des entreprises et l'importance du pouvoir de marché relatif que ces stratégies
permettent d'acquérir ou de maintenir."
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10.

11.

12.

13.

Pour des produits homogenes, la part de marché peut étre mesurée entre autres par les ventes
unitaires, la valeur des ventes, la production unitaire et la capacité de production. Pour des
produits hétérogenes, certains ajustements peuvent étre opérés pour tenir compte des différences
dans le degré de substituabilité des produits des concurrents sur le marché pertinent. (Par
exemple, on peut mesurer le pourcentage d'appels d'offre dans lequel chaque paire d'entreprises a
présenté l'offre qui I'a emporté et I'offre qui est venue juste derriére). Si les pantrahe

varient avec le temps, il faut tenir compte dans une certaine mesure de ces variations. Certaines
entreprises peuvent utiliser une partie de leur production au niveau interne, ce qui complique la
mesure de la part de marché.

Dans son 24éme rapport sur la politique de la concurrence, la Commission de I'UE cite la Cour
européenne de justice dans le cas Almelo, la Cour ayant examiné la mesure dans laquelle les
liens entre les entreprises étaient suffisamment forts pour qu'il y ait une position dominante
conjointe (para. 456).

Les prix d'éviction, qui ne sont pas examinés dans la présente note, font I'objet d'un examen
attentif dans “Prix d'éviction”, OCDE (1989).

Par exemple, la Cour européenne de justice a récemment statué qu'une "entreprise" dans une
position dominante établie administrativement avait exploité abusivement cette position en
appliquant des tarifs qui n‘avaient pas de relation avec la valeur des services (C-323/93 Société
Civile Agricole du Centre d'Insémination de la Crespelle contre Coopérative d'Elevage et
d'Insémination Artificielle du Département de la Mayenne [1994] ECR 1-5077).

Ce théme est traité dans une note distinte pour une autre table ronde. Les refus de traiter visant a
mettre en oeuvre un accord vertical, c'est-a-dire le refus de vendre a un deuxieme distributeur
dans une zone de distribution exclusive, ne sont pas pris en compte ici.

Le Comité a examiné certaines questions connexes dans “Politique de la concurrence et droits de
propriété intellectuelle”, OCDE (1989).

Les accords verticaux sont longuement examinés dans “Politique de la concurrence et restrictions
verticales : les accords de franchise”, OCDE (1993).

“Jusqu'ici, une grande partie des débats ont tourné autour de la question de savoir si une pratique
donnée est pro-concurrentielle ou anticoncurrentielle et par conséquent autour de la question de
savoir si une pratique donnée doit étre ou non interdite. J'estime que cette appreciuméest

pour au moins deux raisons. Premierement, les effets de bien-étre n'ont peut-étre riewec voir

la "concurrence” en soi. Certaines restrictions verticales (par exemple I'établissement d'un lien)
peuvent apparaitre et avoir des conséquences sur le bien-étre, méme lorsque les deux niveaux de
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la chaine de l'offre sont monopolisés. Deuxiemement, le type de réponse recherché n'est pas le
bon. Du point de vue théorique du moins, toute restriction peut étre bonne ou mauvaise. La
théorie seule (ou la théorie associée a quelques exemples) ne permet pas de répondre a une
guestion posée comme suit : les prix imposés devraient-ils étre considérés comme illégaux ?

Pour I'élaboration des politiques, l'essentiel est de mettre au point des regles utilisables qui
permettent de mettre en évidence des conditions du marché observables dans lesquelles certaines
pratiques sont socialement souhaitables. C'est dans cette optique que les tribunaux et un grand
nombre d'économistes ont considéré comme d'une importance critique le degré de concentration
du marché. L'intérét porté a cet aspect de la structure du marché est fondé sur la conclusion qu'un
accord vertical n'aura probablement pas un effet "anticoncurrentiel” lorsqu'il lie des parties qui
ont une part de marché combinée faible, soit en amont soit en aval.

Si ces travaux ne font que commencer, il est indispensable que I'analyse soit élargie de facon a
inclure des facteurs comme la structure du marché sur le plan de [linformation, les
caracteéristiqgues du risque (par exemple I'ampleur des investissements non récupérables) et le
degré d'imbrication des parties (montant du capital investi par transaction). Il est aussi
indispensable que ce travail mette en évidence les moyens d'isoler les effets des restrictions
verticales par rapport aux autres arrangements institutionnels et contractuels." (Katz 1989,
p 714).
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INTERNATIONAL PERSPECTIVES ON ABUSE OF DOMINANCE

(by Merit E. Janow,” Consultant to the OECD Secretariat)

Executive Summary

This paper focuses on an important and well-established feature of national competition laws: namely,
the prohibitions on monopolization or single firm abuse of market power. It reviews the following questions:

-- How do different jurisdictions define dominance?

-- What range of conduct may be seen as abusive?

-- Under what circumstances can abuse of dominance raise problems of an international or
transborder nature?

-- How might trade policy and competition policy perspectives differ with respect to these
circumstances?

Section Il of this paper discusses the first two of these questions. To summarize section Il, although
single firm abuse of market power is a central concern of competition laws in most jurisdictions, monopolies are
not illegal in the jurisdictions examined herein--i.e., in the U.S., the E.U. or Japan.

In analysing a case, both United States and European Community law require that there be a finding of
market power in relation to a defined market. For the U.S. and the E.C., market share is a common proxy or
first screen. However, there are significant differences as to the level of shares that can be considered

problematic-- high shares are required in the United States whereas lower levels could suffice in the European
Union.

The jurisprudence on monopolization in Japan is very limited, but it appears that in the cases to date,
Japanese authorities have found illegal monopolization in circumstances where market shares can be closer to
European levels than American.

Neither the Sherman Act, the principal U.S. antitrust statute applicable to monopolies examined
herein, nor Japan's Anti-Monopoly Act enumerate the specific types of conduct that can be seen as problematic.
In contrast, Article 86 of the Treaty of Rome includes a non-exhaustive list of offenses.

Merit E. Janow is Professor in the Practice of International Trade at Columbia University’s School of
Public and International Affairs. From 1990-1993, she was Deputy Assistant U.S. Trade Representative
for Japan and China in the Office of the U.S. Trade Representative, Executive Office of the President.
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Turning to offenses, Section Il also discusses substantive areas where E.C. and U.S. approaches
overlap. For example, raising prices and limiting production are classic abuses of market power which both U.S.
and E.C. law prohibit. In European Community law, there are other bases for finding abuse, such as excessive
pricing, which have no U.S. analogy. Price discrimination and tying arrangements specifically enumerated in
the Treaty of Rome provisions could prove to be violations of Section 2 of the Sherman Act, but they are not
statutorily linked to being a monopolist under U.S. law and are contained in other features of U.S. law
Refusals to deal may be prohibited under U.S. law, but some E.C. cases go further in finding a duty to deal than
does U.S. law. In this way, although one can identify core conduct that is likely to be condemned in a number
of jurisdictions, there remain many areas of considerable divergence among jurisdictions.

Section Il also identifies common and divergent policy goals that underpin U.S., E.C. and Japanese
competition laws. Judicial interpretations of monopolization under U.S. antitrust laws have undergone
significant changes over time. In the last several decades, economic efficiency has become a central principle of
interpretation in U.S. cases. This efficiency focus means that courts often weigh the competitive effects of the
practice under examination in light of the performance and efficiency features that may accompany the practice.

In the E.U., concern about single market integration, protection of competitors, and the viability of
smaller businesses have at times been a more central concern to E.U. authorities than economic efficiency alone.

As noted, Japanese law aimed at monopolies has limited jurisprudence. Although there are some
points of commonality between U.S., E.U., and Japanese law, it is noteworthy that Japanese law also
incorporates the notion of "contrary to public interest". Although this is an area where even Japanese law
experts disagree, it appears that this concept include concerns that are not fully reflected under either U.S. or
E.U. law.

Section Il of this paper posits two scenarios where abuse of dominance can raise problems of an
international nature. It then discusses how such conduct might be treated under competition and trade
perspectives. It also discusses the jurisdictional reach of UitBisirand trade laws.

The first scenario could arise if a dominant firm undertakes actions that block foreign competitors
from its domestic market through a variety of exclusionary practices--e.g., by tying up distribution channels or
requiring affiliated buyers to refuse to deal with foreign sources of supply. Depending on the nature of the
restraint, section Il discusses whether the restraint is or is not likely to be viewed as problematic from a
competition perspective.

Section Il also examines how the same facts might be viewed from a trade policy perspective.
Traditionally, trade policy has focused on access to markets and hence a central concern of trade policy has been
the actions of governments--not firms--that distort trade and access to markets. In the United States, domestic
trade law has been embellished to expand certain unilateral self-help mechanisms such as sectieacBO1 to r
private restraints under certain circumstances: namely, government toleration of systematic anticompetitive
practices abroad that adversely effects U.S. interests. Thus, section Ill also discusses the scope of bilateral as
well as multilateral remedies to marleetcess problems that are seen amrgiag from private anticompetitive
conduct.

The second scenario discussed herein could arise if a firm engages in exclusionary practices at home
and predatory pricing practices abroad. The treatment of such practices under competition versus trade policy
perspectives differ markedly. Taking U.S. antitrust law as an example, U.S. courts are increasingly skeptical
about predatory pricing claims in antitrust actions. Price predation can also be a cause of action under anti-
dumping law as well. The substantial differences in procedure and substantive focus of competition versus trade
law marks this area as one area where trade versus competition perspectives can lead to very different outcomes.
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There has been extensive scholarship on the treatment of predation under trade and competition perspectives.
This paper does not try to offer approaches that might reconcile such differences in perspective.

The scenarios discussed herein suggest that single firm conduct can have international effects, and
further, that a market access (or trade policy) perspective versus a market entry (diti@onmodicy)
perspective can lead to different conclusions about appropriate remedies or even the need for remedial action.

Introduction

Most industrialised countries that have enacted competition laws have prohibitions against
monopolization or single-firm abuse of a dominant position (hereinafter "abuse of domifhanta&te has
been extensive scholarship on national differences with respect to the exercise and focus of such laws against
abuse of dominance.

This paper will attempt to provide an overview of a portion of that scholarship with the aim of
reviewing the following questions:

-- How do different jurisdictions define dominance?

-- What range of conduct may be seen as abusive?

-- Under what circumstances can abuse of dominance raise problems of an international or
transborder nature?

-- How might trade policy and competition policy perspectives differ with respect to these
circumstances?

This paper concludes with a few observations on the remedies available to address the international
dimensions of abuse of market potver

Differences in National Competition Laws and Policies
How do different jurisdictions define dominance and what types of conduct may be seen as abusive?

It is important to note that the possession of economic power is not condemned in the European
Union, the United States, the United Kingdom, or Japan, by way of a few examples. Bigness is not unlawful.
Rather, some abusive conduct by the monopolist or dominant firm is required. A classic form of exploitation of
market power would be raising prices above competitive levels and reducing’ output.

Such areas of general commonality notwithstanding, there are substantial points of difference between
jurisdictions. The ensuing discussion will point up similarities and differences that emerge from a comparison of
U.S., E.U. and Japanese law, as a backdrop against which we can evaluate some practices of a dominant firm
that can raise international problems.
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U.S. Law

In the United States, Section 2 of the Sherman Act, which dates back to 1890, is the primary
legislation addressing monopolization or attempts to monopolize. On its face, it piittkdesidance to
determine when a firm is a monopolist or attempting to monopolize a market for antitrust purposes.

The judicial interpretation of monopolization under Section 2 of the Sherman Act has evolved over
time, and indeed the application of U.S. antitrust law overall has changed quite significantly in the course of the
last three decades. By the end of the 1950s and through the 1960s, the U.S. Supreme Court was applying
antitrust law to protect the "viability of small and middle-sized businesses, to preserve the freedom of action of
independent business people, and to disperse economic and political ‘pdeggihning in the 1970s, and
greatly influenced by the scholarship and philosophy of the Chicago School, a guiding principle of interpretation
in U.S. antitrust casegbame economic efficiendy.

In United States v. Grinell Corp., the U.S. Supreme Court held that illegal monopolization involves
two elements: (1) the possession of monopoly power in the relevant market, and (2) the willful acquisition or
maintenance of that power, as distinguished from "growth or development as a consequence of a superior
product, business acumen, or historic accident".

As a methodological matter, courts examine whether the firm has substantial market power in relation
to some well-defined product and geographic matkddefining the relevant market is a critical part of the
analysis. In recent years, the degree of market power needed to find monopolization has varied. A 90 per cent
market share has been deemed sufficient to support an inference of monopoly power, and courts have rarely
found such power when the market share was below 70 pércent.

Market shares are used as one index or screen of market power, but other factors such as barriers to
entry, availability of substitutes, the number and size of competitors, and the nature of the product are also
considered in determining whether or not a firm has substantial market power. Market power is therefore
established in light of a review of the various competitive pressures at work in the market under examination.

Attempting to monopolize is its own distinct offense from monopolization, although in practice the
distinction often blurs. The elements of "attempt" include a specific intent to control prices or destroy
competition; predatory or anticompetitive conduct directed toward an unlawful purpose; and a dangerous
probability of secess:?

In distinguishing between monopolization and "attempt" cases, one U.S. expert put it this way: "the
power showing in attempt cases is less, but the conduct requirement is greater. By contrast, any practice that
will support a charge of attempt will also support a charge of illegal monopolization, provided that the higher
market power requirements of the latter offense are fet."

U.S. law is now relatively permissive towards the unilateral conduct of even those firms having
substantial market power. The reasoning is that vigorous competition is to be encouraged, "even if the conduct
disadvantages competitors and increases a firm's domiriares. mere possession of significant market share
has not, in and of itself, been viewed as anticompetitive. Significant market share may have been achieved as a
result of efficiency and vigorous competition, not through monopolistic practices. There is a recognised tension
between the need to encourage innovative and efficient performance that can result in market power on the one
hand, and on the other hand to ensure that firms with such market power do not engage in abusive conduct that
facilitates the acquisition or preservation of monopoly power. Given this tension, U.S. courts have tended to
focus more on the economic effects of particular business practices than on scale alone.
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Under what circumstances have the monopolization provisions of Section 2 been applied? The
following discussion summarizes U.S. law in a few areas.

Although the right of firms to chose their customers is seen as a fundamental feature of freedom of
trade;” under certain circumstances courts have imposed upon them a duty to deal. For example, under the
"essential facility" doctrine, if a firm controls a facility that cannot practically or reasonably be duplicated, and if
access to such a flity by the firm's competitors isatessary for competition, and if the firm that controls that
facility can provideaccess, such access must be provided.

A further variant of this doctrine states that a firm in a monopoly position has a duty to deal when it is
engaged in practices designed to impose greater costs on its competitors thart’on itself.

U.S. courts have also deemed firms to have a duty to deal under the "leveraging theory.” This doctrine
may apply when a firm has sought to extend its dominance into a second market without having developed a
competitive basis for achieving that dominaticelThe liability stems from the "abuse" of economic power
already held in the first market.

According to one U.S. antitrust expert, U.S. cases suggest that a refusal to deal may be permissible if
the decision is one of choosing one's customers and deciding how best to service them; it is impermissible if "its
effect is to lessen competition and thereby raise prices to consumers or otherwise degrade the price/service
package offered to therff."

Fidelity discounts and exclusive dealing arrangements are other areas in which U.S. courts examine
the competitive effects. These may be condemned if they are seeneasssarily excluding rivals or
maintaining or increasing market power and are not ways of meeting consumer démands.

E.U. Law

The provision under European Union law analogous to Section 2 of the Sherman Act is contained in
Article 86 of the Treaty of Rome. Atrticle 86 is concerned not with monopoly power but with the possession of a
"dominant position". In contrast to the Sherman Act, the Treaty of Rome identifies several examples of conduct
that could be viewed as abusive. For example, the statute identifies offenses such as the imposition of excessive
prices, limiting production, applying dissimilar conditions to equivalent transactions, and tying unrelated
articles. The range of conduct that has been found to be abusive is not limited to the examples enumerated in the
statut&. Unlike current U.S. law, E.U. law incorporate values other than efficiency. Values such as fairness,
opportunity, and legitimacy are heeded under E.U. law, and it pays special attention to the viability of small and
medium-sized busines$&sThis may reflect the interest in using Community-wide law to address the economic
fragmentation of Europe and thus to foster the further economic integration of Europe and trade between the
member states.

E.U. law tends to find dominance at lower levels than does U.S’ laacording to some scholars,
dominance can be taken to exist when a firm has a market share of 40-45 percent, and cannot be ruled out even
at 20-40 percent market share ledels

European Union law also requires that dominance is determined in relation to a defined relevant
market. One European scholar notes that the relevant market must be analysed from several different
perspectives: the product market, the geographical market, and the temporaf’markehited Brands v.
Commission, the European Court of Justice (ECJ) stated that the review of dominance hinges on whether the
firm has the economic strength in the relevant market "which enables it to prevent effective competition being
maintained in the relevant market by affording it the power to behave to an appreciable extent independently of
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its competitors, customers and ultimately of its consurfiertf.the firm's market share is not overwhelming,

other factors indicative of market power may be examined--e.g., relative market share; relations of the market
leader with competitors, suppliers and customers; time scale over which the leading position has been enjoyed;
the possession of material technology; and barriers to’&ntry.

What are some of the areas of conduct that could be found abusive under E.U. law?

E.U. law imposes some constraints on the dominant firm that are often broader and certainly are
different from those imposed under U.S. law. For example, it includes a constraint against excessive pricing.
Although several cases of excessive pricing brought before the ECJ were ultimately quashed for insufficient
evidence, the ECJ has suggested that "charging a price which is excessive because it has no reasonable relatior
to the economic value of the product supplieckis abuse’™

Professor Eleanor Fox argues that there is no analogue in U.S. antitrust law to this E.U. prohibition
against excessive prices. U.S. law is based instead on the principle that price should be established by market
forces, unless Congress has established some patrticular regulatory scheme where it has determined that market:
cannot function. Indeed, current U.S. antitrust thinking might argue that if a firm attains a monopoly position by
virtue of its own competitive strengths and then sets prices at monopoly levels, such high prices may invite new
or existing firms to become players in the matkeBy contrast, the Treaty of Rome provides a duty to limit
excessive pricing.

European scholars have taken exception to what is sometimes characterised as a uniquely American
assessment of how markets operate. One expert notes:

Contrary to much U.S. sentiment, the view that a company enjoys a dominant market
position only because it has been revealed to be more efficient by thetiteenpmcess,

and that its price and non-price policies will be welfare-improving, is not considered to be
the general casé.

Such differences in philosophical and analytical starting points give rise to many substantive variances
in the application of E.C. versus U.S. laws. For example, the duty to continue dealing with existing customers
has in several European cases been much broader than comparable doctrines in the United States. In Commercia
Solvents, the ECJ held that it was an abuse to refuse to supply an existing customer that would by that refusal be
eliminated from the market. The Court found Commercial Solvents' refusal to sell certain raw materials to an
existing customer to be an abuse of dominance, because a firm with a domitiantipaaw materials cannot
eliminate the competition of its customer "jusichuse it decides to start manufacturing” the end product in
competition with its former customefs.

In the case of United Brands, the ECJ asserted that a dominant firm cannot "stop supplying a
longstanding customer who abides by regular commercial practices, if the orders placed by that customer are in
no way out of the ordinary™

The duty to deal may not be confined to instances involving existing customers; a refusal to supply a
new customer can be deemed an abuse where it is based on the nationality of the *tustoemral concern
of these cases is the protection of the trading partners of the dominant firm.

A doctrine analogous to the U.S."essential facilities" doctrine is also being developed under E.U. law.
One scholar has described the doctrine as follows: a dominant firm "which both owns and controls a facility or
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infrastructure to which competitors nesgtess in order to provide services to customers, cannot refuse access to
such competitors or grant therocess only on terms less favourable than those it gives its own operfétions."

A variety of discriminatory practices have been prohibitschbse of possible foreclosure effects. By
this logic, loyalty rebates, predatory price cutting, and various forms of discounting intended to keep imports out
of a dominant firm's territories may all be reached by Articlé°86.

Japanese Law

Japan's Anti-Monopoly Act (AMA), which was introduced in 1947, contains provisions aimed at
private monopolies. It also has a separate provision aimed at addressing a "monopolistic situation”, which is
conceptually a somewhat different problem than private monopolies and appears to have no analogue in the
United States or Europe. We shall briefly describe these two strands of the AMA.

With respect to the first strand, under the AMA private monaopolization is defined as a practice that can
be undertaken by a single firm or several fittns. The jurisprudence in this area is quite limited. There have
been only six monopolization cases in Japan's postwar history. And in those cases, the market shares of the firms
have ranged from 30 percent up to 80 pertent.

The statute does not elucidate the specific conduct that is deemed problematic but states the offense as
one where firm or firms "exclude or control the business activities of other entrepreneurs thereby restricting
competition substantially, contrary to the public interest, in any particular field of trade."

In general, the prohibition is aimed at conduct that could establish, maintain or strengthen, the
monopoly position of a firm or firms in relation to a defined maifket.

Exclusion or control can take various forms. According to experts, a firm that engages in predatory
pricing that discriminates on the basis of geographic distribution or customers, or that sells below cost to drive
out competitors, may be held to have engaged in "exclusion" under this provision of the AMA. Restrictive
contracts that deny access to market channels may be held to be exclusion if the result is the substantial reduction
of competition in the relevant markét.

"Control" has encompassed a broad range of conduct. For example, it can be achieved by acquisition
of stock, interlocking directorates, or control of subcontractors or distributors. And such control can be direct or
indirect”.

There does not appear to be a precise definition of "substantial restraint of competition.” In one case,
the Tokyo High Court stated that "substantial restraint of competition means that competition has diminished so
much that a particular entrepreneur or a group of entrepreneurs can to some extent freely determine price,
guality, quantity and other terms of business...and the situation has come into being wherein the control of the
market by such entrepreneur or group of entrepreneurs is poSsiBlactors that go into the assessment of a
substantial restraint of competition include the nature of the business, the conditions of the market and the
manner of competition in the market.

The meaning behind the terms "contrary to public interest" is an area where experts in Japanese
competition law appear to disagree. Some experts suggest that this phrase has the same content as "substantia
restraint of competition”. Thus, if conduct meets the latter test it satisfies the requirement of the former. The
rationale for this interpretation is that the AMA is premised on the notion that the AMA is primarily aimed at
ensuring free competition in a market. Another theory, however, suggests that "contrary to public interest" is a
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broader concept than simply competitive markets, and includes other policy goals such as the "balanced
development of the national economy, the protection of consumers, the prevention of economic depression, and
the mitigation of trade conflicts".

The second strand of the AMA that pertains to monopolies is the provision that deals with
"monopolistic situations”. This was a later amendment to the AMA that appears to be aimed at providing
Japanese enforcement authorities with the legal basis for restructuring a market when condition¥ warrant.
According to Professor Mitsuo Matsushita, for example, this provision was added to the AMA in 1977 to cope
with situations where a monopoly has been formed but not yet prohibited.

The law stipulates that two criteria must be met: first a market structure requirement, and second,
undesirable market performance.

To meet the market structure requirement, the size of the market must be larger than one hundred
billion yen during the mceding one year; a firm must hold 50 percent or more of the shares in that market if it is
a single firm, or 75 percent or more if two firms; and entry into the market must be extremely ifficult.

The conditions that suggest undesirable market performance are broad. Experts suggest that such
conditions includes price inflexibility, excessive profits, and excessive selling costs and overhead by the firm or
firms"™.

As of this writing, there have been no cases brought under this provision of Japarfiesédaever,
as a matter of law, if the JFTC believes that a monopolistic situation exists, it has the authority to order the firm
or firms to take whatever measures that the JFTC deems necessary to restore competition in the market,
including the transfer of part of the firms business. The Act stipulates strict pre-conditions before remedial
measures may be undertaken and also contains various procedural safegDaeisapanese scholar argues
that although this provision of the AMA is likely to be extremely difficult to apply in practice, " a monopolistic
situation may be stopped even if the concerned entrepreneur has not engaged in unfair or illegal*c®hduct".
FTC regularly prepares a list of industries that satisfy the market structure test and is said to pay close attention
to developments in these industries. Although this provision of Japan's AMA appears to be unique and
potentially a very powerful tool for enforcement officials, as noted earlier, it has yet to be exércised.

Trade and Competition Perspectives on International or Transborder Problems

Under what circumstances can abuse of dominance raise problems of an international nature? Is
market power and its abuse an issue simply for national competition authorities or is it a matter of international
concern?

Perhaps a useful exercise we can undertake in attempting to answer these questions is to identify
circumstances in which the actions of a dominant firm could have international effects and then to ponder how
competition as well as trade policy considerations may apply to those circumstances. The following discussion
identifies two scenarios. They are presented very briefly. Of course, in practice, much would turn on specific
facts not contained within these scenarios.

Scenario A: Denial of Market Access by a Dominant Firm

A dominant firm (or firms) could undertake actions blocking foreign competitors from its domestic
market and thereby denying access to such markets. For example, a dominant firm might tie up distribution
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systems that cannot be duplicated, or require that financially linked or beholden buyers refuse to deal with
foreign sources of supply. Under these circumstances, the actions of a dominant firm can result in market
foreclosure or the reduction in competition within a market. Thus the injury is both to customers in the home

market of the dominant firm and to exporters seeking access to that market.

Alternatively, the dominant firm could in theory deny market access to foreign firms by barring them
from a facility recessary to sell in that market. Or the dominant firm could be a state monopoly or former
monopoly that implicitly or explicitly refuses to procure from foreign sources.

How might these various actions by a dominant firm be examined under competition or trade
perspectives?

Competition Policy Perspectives

Single firm conduct is a more murky area of competition policy than cartel conduct and it is an area
where there are substantial differences across jurisdictions. There is likely to be litte or no pro-competitive
justification for competitors to agree witlach other that their distributors should not deal with their citange
However, there may be efficiency reasons for a firm acting unilaterally to choose an exclusive distribution
system.

Vertical arrangements by a firm with substantial market power may be permitted under U.S. law if the
arrangement has pro-competitive or efficiency features that could not have been achieved through other less
exclusionary means. Although resale price maintenance remains a per se offense in many countries, vertical
restraints are often permitted unless such restraints adversely affect interbrand, not intra-brand, competition.
Other non-efficiency arguments, for example that the vertical restraint excludes or disadvantages medium size
businesses, are unlikely to be persuasive under U.S. antitriét But.as we have seen, European doctrines
may deem non-efficiency factors as persuasive.

If the firm provides a facility that cannot be duplicated, the exclusion may be prohibited under an
essential facilities doctrine that is available in at least several jurisdictions. This doctrine may apply even if the
dominant firm is an authorised monopoly but judged nonetheless to have engaged in abusive conduct.

When the relevant market is national, the conduct of the dominant firm will naturally be viewed as a
matter of primary concern for national competition authorities applying local law. Under many circumstances,
national authorities are best situated to remove artificial barriers that facilitate exploitation or exclusion. The
enforcement of national competition laws is correspondingly likely to be a significant, although not the only,
tool to address such exclusionary or abusive conduct, if such laws are vigorously enforced and if the conduct
falls within the ambit of domestic law. But an obvious problem that is causing international policy disputes is
the uneven or even discriminatory record of enforcement of competition laws in some jurisdictions.

Indeed, the lack of vigorous competition policy enforcement has already become a source of
international dispute. In part to address this perceived problem of inadequate enforcement of foreign competition
laws, the Sherman Act permits a claim against foreign anticompetitive conduct that harms U.S. consumer or
export interests if certain conditions are MeEor example, courts usually require that the defendants conduct
have a direct, substantial and reasonably foreseeable effect on U.S. commerce. Needless to say, commentators
and officials in many non-U.S. jurisdictions argue that the reach of the Sherman Act shoulttted actions
occurring on U.S. soil or those actions that have direct effects on U.S. consumer interests.
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Under the facts posited in this fictional scenario 1, the foreign firm may not be limited to seeking
redress from local laws. It could seek redress from its own competition or trade laws. Under U.S. law, the
availability of this "effects" doctrine may offer some recourse to those seeking redress for exclusionary conduct
abroad that harms U.S. export interests. However, this self-help mechanism has not yet proven itself fully
responsive to the market access problems that are perceived to stem from the lack of enforcement of foreign
competition laws. The reasons here are many and complex, but suffice it to say that there are evidentiary,
jurisdictional, sovereignty, political, and other obstacles that are likely to arise in the course of litigating such a
claim. Such obstacles are also likely to limit the practical availability of the effects doctrine. And although the
U.S. effects doctrine has received a lot of attention both at home and abroad in recent years, few cases have
addressed outbound, as against inbound,’trade

Trade Policy Perspectives

While the Sherman Act has rarely been used to reach conduct abroad that harms U.S. export interests,
facts comparable to those posited in this scenario have led to a number of bilateral trade policy disputes,
especially involving the United States and Japan.

Unlike competition policy that focuses on the actions of firms, with the exception of antidumping and
safeguard measures, trade policy finds it raison d'étre in the actions of foreign governments that thwart access to
markets. And, of course, the long history of multilateral and bilateral trade negotiations that have characterised
the postwar period have reduced many of the barriers to market access imposed by governments. Although it is
now widely acknowledged that removal of government barriers to trade are not sufficient to create fully open
and contestable markets in the face of private restraints, international or domestic trade rules have not yet
developed disciplines to cover "purely" private restraints imposed by firms that affect access to markets.

A significant exception to the general proposition that private restraints fall outside of the ambit of
established trade policy rules is found in U.S. domestic trade law. Specifically, section 301 of the 1974 Trade
Act, as amended, provides a cause of action against those business practices, supported by government actions
that could be deemed "unreasonable” practices.

Practices that can be reached by the ttiefinof "unreasonable” in section 301 are very broad. In
general, these include practices that are not necessarily inconsistent with the international legal rights of the
United States but are deemed otherwise unfair and inequitable and can include foreign government toleration of
anticompetitive conduct that restricts U.S. expOrts.

When conducting a formal 301 investigation, the Office of the U.S. Trade Representative engages in
fact-finding and consultations with the foreign government about the alleged barriers to market access. In
contrast to an antitrust investigation which will review barriers to market entry, the scope of inquiry in a trade
market access case is broader and different from that undertaken iitrastaslaim and often hinges on the
perceived "unfairness" or discriminatory impact of the foreign conduct. No single or uniform methodology is
employed in the review of a claim of unfairness.

Further, although the petitioner has a burden of persuasion and is obliged to provide evidence of the
practices that have given rise to the claim of unfairness, the evidentiary standards are less defined in a section
301 market access case as compared withtiwrusincase. Negotiation rather than adjudication is a hallmark of
the 301 process. |If the foreign government is prepared to enter into negotiations with the U.S. government, as a
practical matter (although not as a matter of law) the burden of persuasion can soon shift to the foreign
government.
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When one examines the record of bilateral agreements reached between the United States and Japan,
one sees that a number of the resulting agreements have included commitments by the Japanese Government tc
vigorously enforce its competition laws, in general and with respect to specific sectors, along with commitments
to proactively encourage imports and facilitate the development of more competitive market envirnments.
other words, these agreements often include competition policy features but have also included broader measures
whereby the Japanese Government assumes some responsibility for encouraging the development of more open
markets.

Single firm conduct has surfaced in a number of bilateral disputes as the perceived cause of
anticompetitive market foreclosure or "unfairness".

The Section 301 petition filed by the Eastman Kodak Company in May of 1995 is the first formal
petition filed andaccepted by the USTR that is centrally based on an allegation that a foreign government (in
this case Japan) engaged in unreasonable practices inclusive of toleration of systematic anticompetitive practices.
The case is also relevant to this discussion because of the significant market shares (70 percent each) held by
both the petitioner, Kodak, and its major Japanese rival, Fuiji, in their respective home markets.

The petition alleges that once formal barriers to trade had been lowered, the Japanese Government
implemented "liberalisation countermeasures" designed to facilitate the creation of a market structure in the
consumer photographic market that would block Kodak from gaining more of the Japanese market. Further, it
alleges that Kodak's major competitor, Fuijifilm then established a lock on the Japanese distribution system and,
with its affiliated distributors, set up vertical and horizontal arrangements with distributors that Kodak believes
to be anticompetitive. More directly relevant to this discussion, however, is the petition's allegation that if the
case were to be litigated under U.S. law, Fuji's distribution and rebate system would be deemed an abuse of
Section 2 of the Sherman Act under the doctrine of the "essential facility”, and Fuji engaged in acts that were
aimed at establishing or retaining its monogbly.

Despite the availability of the Sherman Act &ach outbound trade, thetipener chose instead to
pursue a trade case. Kodak's petition did not detail the reasons behind this choice, however, its spokespersons
have suggested that at least a part of the reason stems from the fact that its complaint would take the Sherman
Act into unchartered territory. More importantly, Kodak argues that it is experiencing market access problems
that stem from the actions of the Japanese Government itself, hence Kodak's decision to seek relief under U.S.
trade as against antitrust latks.

Fujifilm, in its rebuttal of Kodak's petition, has rejected all of Kodak's factual and legal claims. For
example, it rejects the argument that Fuji controls the local distribution system and maintains distributor loyalty
through anticompetitive rebate programs. With respect to Kodak's antitrust arguments, Fuijifilm takes issue with
Kodak's market definition. It argues that Kodak has failed to establish the elements of an essential facilities
claim, that Fuijifilm has not established unlawful exclusive dealing arrangements and that, if anything, Kodak's
own arrangements are exclusionary! The Japanese Government, for its part, has refused so far to enter into
negotiations with the U.S. Trade Representatives Office on this case, arguing that the issues raised by the Kodak
petition are primarily matters for consideration by the Japan Fair Trade Commission under Japanese law.

As this case is still pending, our purpose here is not to assess the facts as alleged and rebutted by the
affected parties. The relevant point is that Scenario 1 and the perceived gaps in coverage between trade and
competition laws are not merely abstract academic problems but ones giving rise to very current trade disputes.
The handling of the Kodak-Fuji case may prove extremely important in that it could set a precedent regarding
the methodology and availability of U.S. trade law remedies to perceived meckst barriers stening from
private and hybrid private-public restraints. For such reasons, it is a case worth careful examination from both
trade and competition perspectives.
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Finally, this first scenario (and indeed even the Kodak-Fuji dispute) raises the obvious question
whether or not the WTO as currently structured offers a vehicle for addressing the private conduct of a firm that
forecloses access to a market. Although the GATT (and now the WTO) primarily deals with government
policies, it is conceivable that firm practices that are not inconsistent with the WTO but that nevertheless nullify
or impair an existing concession could give rise to a "non-violation" complaint under the WTO, if certain
conditions are present.

As scholars have noted, for anti-competitive practices to be the subject matter of a non-violation
complaint under the GATT/WTO, a number of conditions would most probably have to be met: first, the
measure must be applied by the government; second it must alter the competitive conditions that were
established by other GATT/WTO undertakings or tariffs; and third, the measures taken must be ones that could
not have been reasonably anticipated at the time the tariff or other concessions wé&re made.

The gaps in coverage implied by these conditions are considerable. For example, purely private
practices that restrict access to markets and that do not have some degree of government involvement or support
are unlikely to be found actionable under the WTO rules. And of course, competition policy as such is not
substantively addressed under the WTO rules, although certain competition related features have been included
in some of the new areas negotiated under the Uruguay Rodimlis, although it is conceivable that under
certain circumstances private conduct, supported by the local government, might be actionable under the existing
GATT/WTO framework, existing multilateral rules will offer meaningful remedies only under highly specialised
circumstancedt is for this very reason that the issue of expanding multilateral disciplines to include business
practices is the subject of vigorous debate around the world.

Scenario B:  Leveraging into Export Markets and Price Predation

The actions of a dominant firm can also have significant effects across geographical jurisdictions when
a dominant firm uses its market power in one market as a means of leveraging its international activities. A
second scenario can therefore arise if a firm is able to support its activities abroad through exclusionary practices
in its home market and predatory pricing practices abroad.

Competition Policy Perspectives

A classic variant of price predation occurs when a dominant firm sells it products at reduced prices
with the intent of eliminating competition and increasing the firm's market power so as to then raise prices above
competitive levels. However, this is a particularly complex and murky area of law and economics, and one
where competition and trade perspectives often evaluate these practices differently.

For example, U.S. courts are increasingly skeptical about predatory pricing claims in antitrust actions.
When viewed from an efficiency lens, the immediate consequence of such conduct is lower prices and lower
prices benefit consumers. Consumer harm arises, at least in theory, if after succeeding in driving tilgrsompe
through predatory pricing, the seller then raises prices. If there are no other artificial barriers to entry, theory
would suggest that even in this scenario former or other competitors may then reenter the market and bring
prices back up to competitive levels. This is an area in which U.S. antitrust law has generally been more
concerned with protecting the competitive process than protecting firms or competitors.

For example, in the case of E.l. Du Pont de Nemours and Company, the FTC dismissed a case which
alleged that Du Pont was seeking to monopolize the titanium dioxide market through pricing at levels where it
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could earn profits but its rivals (who had less efficient production technologies) could not. In that case the FTC
noted that antitrust policy should not constrain firms from becoming more efficient and passing on the benefits
of that efficiency to consumets.

Recent U.S. ditrust cases suggest that predation eeegingly hard to prove.

Predatory practices were a central part of the allegations made in the famous case of Matsushita
Electric Industrial Co., Ltd. v. Zenith Radio Corporatfdnin that case the U.S. Supreme Court rejected the
argument that the Japanese firms were engaged in a predatory pricing cartel. The Court's theory was that
predatory pricing reflects an investment that must be recouped through monopoly pricing at a subsequent point
in time. In Matsushita, the Court reasoned that given the duration of the alleged cartel--over twenty years--and
the unlikelihood of its recouping its losses by collusively raising prices once the cartel was successful, the Court
was skeptical about the predatory cartel theory.

U.S. courts have focused not on whether there are price differences between home and foreign markets
but rather on the extent to which the predator's price fall below cost. Expert opinion remains divided when it
comes to establishing the appropriate level of costs that should be used as a basis for a finding of°predation.

A subsequent U.S. case, Brooke Group v. Brown and Williamsoacopsuggests that even a
showing of below-cost pricing is unlikely to suffice unless the plaintiff can show a capability for "recoupment”
of cost§’.

Home-country foreclosure that could in theory give rise to price predation strategies abroad have not
been a central focus of U.S. antitrust authorities or courts. And, as the cases just cited illustrate, U.S. courts are
skeptical about price predation claiffis.

Trade Policy Perspectives

While the factors identified in Scenario 2 raise many difficulties from a competition law perspective,
the same factors could well give rise to a successful antidumping claim. It might also be actionable under section
301 of the 1974 Trade Act, as amended.

Antidumping laws are aimed at reaching what are seen as unfair or inequitable trade practices by
foreign firms that harm domestic competitors. In this sense, antidumping laws are concerned not only about the
competitive process but also the perceived inequities of certain business practices employed by foreign firms as
they effect competitors in a domestic market.

The early theoretical rationale for antidumping law was developed in the seminal writings of Jacob
Viner®, who argued that antidumping measures may be needed to protect domestic consumers from predatory
dumping--e.g., when a foreign firm deliberately prices product low enough to drive existing firms out of
business, establish a monopoly position in the foreign market, and exploit its market power to raise prices and
recoup its losses. In theory, as noted in the competition discussion above, although domestic competitors may be
harmed by low prices, consumers may gain when the dumped products prices are low but will be worse off if the
firm then raises prices at a latter stage. Predatory pricing does not require an international setting to arise but it
could arise in that contékt

There are, of course, a variety of reasons why a firm may choose to dump its product abroad
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International trade law imposes constraints on certain pricing practices, for example where there is
price discrimination (e.g., pricing a product at different levels in different markets) and price predation (pricing a
product below its cost of production).

As a general matter, dumping rules require an examination of price differences between home and
foreign markets. This requires an assessment of whether the imports are sold at less than fair value (i.e.,
dumped), and if so by what margin, and to what extent such dumping has caused or threatened to cause material
injury to a domestic import-competing industry producing a "like" product.

In the revised rules on dumping that emerged from the Uruguay Round, dumping is defined as
offering product for sale in an export market at a price below "normal value", which in turn is defined as the
price charged by a firm in its home market in the ordinary course of trade. Prices at less than average total costs
are considered not to be in the ordinary course of trade. If there are no sales in the domestic market, the highest
comparable price charged in third markets, or the exporting firm's estimated costs of production plus a
reasonable amount for profit, administration selling and other expenses is used to determine normal value.

In the U.S., many antidumping cases involve price-to-price comparisons between the home market
and the U.S. market and do not require a showing of below cost sales. If the home market prices cannot be
determined, U.S. authorities (as well as multilateral rules) compare prices with a constructed cost of the goods.
In antidumping cases where costs are an important feature of the case, the law tends to use average total costs,
while in antitrust cases the courts may use marginal or average variablé costs.

There are numerous differences in methodology and focus as between competition and antidumping
laws--e.g., in the way that markets are defined, the injury standards that are”a@plebdhe competitive
conditions in the industry that are examined, among other features.

As afinal note, it is possible that the same facts posited in this scenario could give rise to a section 301
claim if the foreign firm is seen as benefitting from government support or toleration of systematic
anticompetitive conduct that creates barriers to madeztss that provides the operating @amt for its low-
price sales abroad.

State Enterprises and Authorised Monopolies

The following comment offers a few modest observations about the challenges to competition and
trade policy raised by state enterprises and authorised monopolies. It also briefly notes some recent and
important developments under the WTO to address abusive conduct exercised by authorised monopolies in
service sector markets.

As many scholars of competition law and policy have noted, the practices of state enterprises as well
as authorised monopolies are an important and very complex area of law and policy. Generally speaking,
competition laws of many jurisdictions also apply to state enterprises or authorised monopolies.

In other words, even authorised monopolies or quasi-monopolies cannot engage in unfettered
anticompetitive conduct. Many countries have developed complex rules to address the conduct of such
enterprises. U.S. antitrust law provide a variety of federal and state exemptions from antitrust laws. For example,
the so-called "state action doctrine” immunises some private action that is taken pursuant to articulated state
government policies and that is actively supervised by the state. In this sense, the immunised conduct must be
the product of deliberate state intervention and not merely the product of an agreement among privéte parties.
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According to one expert, the EU has largely rejected such a state action doctrine becau#micompe
policy maintains a "constitutional" status in the EU, in contrast to a legislative status in the United States.

It is beyond the scope of this comment to discuss the legal doctrines that limit the application of
competition laws to government encouraged or authorised firm conduct that could free domestic firms from
competition law constraints. Nor can this discussion examine how such doctrines been applied in different
jurisdictions. However, identifying the availability of such doctrines and their application domestically and in
the context of international activities are an important feature of any thorough examination of the broad scope of
competition policies as they affect monopolies or dominant firms.

Service sector markets are also relevant to this discussion because many service industry markets have
been subject to high degrees of domestic regulatiymational authorities. Further, in numerous service sector
markets, the service providers have been authorised monopolies or quasi-monopolies.

Barriers to trade in services have in some instances been explicit and discriminatory (e.g., prohibitions
on the practice of law by foreign lawyers, restrictions on the ownership and establishment of financial
institutions, restrictions on foreign ownership of some broadcasting rights, and restrictions on investment). In
other instances, and more relevant to this discussion, barriers may be explicit and non-discriminatory. In the
latter category for example, domestic regulations covering national monopolies (e.g., in the telecommunications
and railway sectors) have often severely limited new market entrants, whether foreign or domestic and have
structured the nature of competition that occurs within a market.

For a variety of domestic and international reasons (e.g., technological developments, domestic
regulatory reform initiatives, increasing product differentiation), the last avadgs have seen liberalisation of
the constraints on domestic competition in service industries and the growth in international trade iff. services
Indeed, a significant number of developed and developing countries have embarked on ambitious programs of
deregulation, privatisation, and liberalisation of trade and investment regimes. Trade in this sector is not a trivial
matter, throughout the last decade, trade in services grew faster than trade in merchandfse goods.

The conclusion of the General Agreement on Trade in Services (GATS) in the context of the Uruguay
Round of Multilateral Trade Negotiations is the first agreement providing some multilateral disciplines to cover
trade in services. The GATS " is designed to reduce or eliminate governmental measures that prevent services
from being freely provided across national borders or that discriminate against locally-established service firms
with foreign ownership*

The GATS contains a set of general rules and principles (e.g., most-favoured-nation treatment);
specific commitments (e.g., markatcess, national treatment) that are bound in the schedules of individual
members; it contains an undertaking that members will periodically enter into negotiations with the goal of
achieving higher levels of liberalisation; it also contains dispute settlement and enforcement obligations, and a
series of annexes and attachments related to sectoral matters and implementation of thea@aii@ other
measures.

Importantly for this discussion, the GATS contains two broad and potentially far-reaching provisions
aimed at addressing those commercial practices of service providers that could adversely impact competition in a
market.  Specifically, Article VIII provides that monopoly service suppliers must not act in a fashion
inconsistent with the Most Favoured Nation obligation under the Agreement or their scheduled conifitments
Similarly, where a domestic monopolist is competing in the supply of a service over which it does not have
monopoly rights, the GATS obliges WTO member governments to ensure that such firms do not abuse their
monopoly positions in respect of that market where they do not hold a monopoly godifimtter Article VIII,
the Council for Trade in Services is identified as the forum whereby a WTO member has the right to request
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specific information concerning the conduct of a monopoly service supplier if so requested, and further obliges
WTO members to notify the Council if it intends to extend additional monopoly rights. Aritkd3é6 applies

to formal or informal authorisations of a small humber of service suppliers that "substantially prevents
competition among those suppliers in its territ6ty".

In Article IX on Business Practices, the GATS recognises that in addition to monopolistic conduct as
identified in Article VIII, other business practices of service suppliers may restrict titionpand trade in
services. The Agreement does not specify the conduct that can give rise to such concerns. However, it requires
mandatory consultations regarding alleged restrictive business practices if requested by another WTO member
government.

Concluding Observations

The first part of this paper sought to highlight some areas of similarity and of divergence in
competition laws aimed at single firm conduct that may be abusive.

Single firm abuse of market power is a central concern of competition laws. Yet there is substantial
disagreement among experts, and considerable divergence among jurisdictions about the range of practices that
should be condemned.  Competition experts are likely to agree that competition laws should constrain firms
with substantial market power from exercising that power in a manner that controls prices, limits production and
keeps out competitors. However, when one looks beyond the confines of such core conduct, there is
considerable disagreement among experts on the competitive effects of other practices--e.g., vertical restraints--
employed by a dominant firm in a single market or across international boundaries.

The substantive differences between U.S. and E.C. law, for example, suggest that attempts to attain a
unified international approach to single firm conduct is likely to be at best difficult and arguably not clearly
necessary. The scenarios discussed herein suggest that single firm conduct can have international effects, and
further, that a market access (or trade policy) perspective versus a market entry (diti@onmodicy)
perspective can lead to different conclusions about appropriate remedies or even the need for remedial action.

Clearly, it would also prove difficult to reach international (or even domestic) agreement in areas
where trade and competition policy remedies may conflict--e.g., in price predation cases that can give rise to
antitrust or antidumping clainis.

A number of proposals have surfaced in recent years to enhance the role ditioonpmicy
disciplines in the context of unfair trade laws, to create new causes of action for international predation which
might recognize gaps coverage in antitrust acfioms, pro-actively seek expanded co-operation between
competition enforcement authoritfégr to establish expanded international disciplines for competition Policy
These alternatives, among others, need to be more fully considered, including but not limited to circumstances
involving the conduct of firms with substantial market power.
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10.

11.

NOTES

For example, Section 1 of the Sherman Act, Section 3 of the Clayton Act, and the Robinson-Patman
Act.

"Monopolization”, or "attempts" to monopolize, are terms found in the Sherman Act; the counterpart

doctrine in the EC is found in provisions dealing with "abuse of dominance". The terms are used

interchangeably in this introduction. Substantive differences are discussed in more detail in the body
of this paper.

See for example, Richard Whishondpetition Law, 3rd ed. (London: Butterworths, 1993); D.M.
Raybould & Alison Firth, @mparative Law of Monopalies, (London: Graham & Trotman 1994);
Eleanor Fox, "Monopolization and Dominance in the United States and the European Community:
Efficiency, Opportunity and Fairness”, 61 Notre Dame L. Rev. 981 (1986). The comparison of U.S.
and E.C. law contained herein draw heavily from these extensive scholarly treatments.

The main body of this paper does not examine the problems associated with abuse of dominance by
state owned or authorized monopolies. Nor does it discuss merger law. For a brief discussion of the
former issue, see the attached Addendum.

A firm may raise or maintain prices above competitive levels by restricting its own output or it could
raise prices or prevent prices by falling by raising its rivals' costs thereby causing them to restrict
output. See T. Krattenmaker, R. Lande, and S. Sallop, " Monopoly Power and Market Power in
Antitrust Law" in Revitaizing Antitrust in its Second Century, edited by H. First, E. Fox and R.
Pitofsky, (New York: Quorum Books 1991) at 7.

Section 2 of the Sherman Act states: "Every person who shall monopolize, or attempt to monopolize,
or combine or conspire with any other person or persons to monopolize any or part of the trade or
commerce among the several states, or with foreign nationals, shall be deemed guilty of. 4 flony
U.S.C.A. Section 2 (1982).

E. Fox, supra note 3.

Few concepts in antitrust law are entirely without controversy. Even the notion of "consumer welfare"
and its core concerns remains debateable. For some, consumer welfare is primarily a matter of
economic efficiency and thus the harm that the law should address is the allocative inefficiency that
accompanies excessive market power. Others argue that the Congressional intent of consumer welfare
is a broader notion that economic efficiency. For a more complete review of these alternative
perspectives, see T. Krattenmaker, et. al., supra note 5.

384 U.S. 563 (1966) at 570-71.

In US. v. E.l. du Pont de Nemours & Co. monopoly power was defined as "the power to control
prices or exclude competitors”. 351 U.S. 377 (1956).

In the famous ksoa case, Judge Learned Hand stated that a market share of 90 percent is "enough to
constitute a monopoly; it is doubtful whether 60 or 64 percent would be enough and certainly 33
percent is not." U.S. v. Aluminum Co. of America, 148 F2d 416 (1945).
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12.

13.

14.

15.

16.

17.

See, Swift & Co. v. U.S., 196 U.S. 375; Spectrum Sports, Inc. v. McQuillan, U.S. 113 S. Ct 884.
What constitutes illegitimate intent is a complex matter that appears not to be fully settled in the case
law. Finding specific anticompetitive intent raises thgdnd of being over inclusive and deterring
competition on the merits. Being under inclusive carries with it the possibility of injury both to
consumers and competitors. According to a summary of the case law, the following kinds of intent
have been found sufficient: "intent to achieve monopoly power or to acquire sufficient power to
control prices; intent to exclude competition; or intent to perform the specific act fulfilling the conduct
requirement of the attempt offense."” See Herbert Hovenkamp, Federal Antitrust Policy, (Minn: West
Publishers 1994).

H. Hovenkamp, Id. at 260.

See, Eleanor Fox & J. Ordover, "Harmonization of Competition and Trade Law: The Case for Modest
Linkages of Law and Limits to Parochial State Action, prepared for Columbia University Law School
Conference on Multilateral Trade Regimes in the 21st Century, November 3-4, 1995. Despite the
relative permissiveness of U.S. law in some respects, U.S. courts and enforcement officials continue to
pursue anticompetitive conduct by dominant firms. See, U.S. v. Microsoft, CCH section 71,096
[1995] where Microsoft was prohibited under the terms of a consent decree from using certain unfair
vertical contracting practices.

See, U.S. v. Colgate & Co., 250 U.S. 300 (1919) an old U.S. case where the Supreme Court held that
the Sherman Act does not restrict the right of a firm to exercise its own discretion with regard to its
trading partners.

See, MCI Communications Corp v. AT&T Co. 708 F.2d 1081 (7th Cir. 1983). Here the defendant, by
refusing to connect MCI facilities to local distribution facilities controlled by AT&T affiliates, was
found to have monopolized the long-distance telephone communications market. This refusal
prevented MCI from offering competing long-distance services. The Seventh Circuit restated the
essential facilities doctrine under which a monopolist controlling an essential facility maybe obliged to
make the facility available to competitors. The Court identified four elements for such a finding: (1)
the monopolist must control an essential facility; (2) a competitor must be unable practically or
reasonably to duplicate the essential facility; (3) the competitor must have been denied the use of the
facility; and (4) it must have been feasible for the monopolist to provide the facility. The essential
facilities doctrine is not without controversy in the United States. Professor Philip Areeda has
suggested that cases do not provide a consistent rationale for the doctrine. See, Philip Areeda,
"Essential facilities: An Epithet in Need of Limiting Principles," Antitrust Law Journal Vol. 58
(1990). Another antitrust expert describes this doctrine as one of the "most troublesome, incoherent
and unmanageable of bases for Sherman section 2 liability". See, H. Hovenkamp, supra note 12 at
272.

See, E. Fox, supra note 3 and Aspen Skiing v. Aspen Highlands Skiing Corp., 105 S. Ct. 2847 (1985).
In that case, the U.S. Supreme Court affirmed a Tenth Circuit decision that the Aspen Skiing
Company, which owned three out of four mountains at the Aspen skiing resort and refused to
cooperate in the sale of a ticket to the owner of the fourth mountain ticket was obliged to continue
offering access to this fdity. U.S. antitrust experts continue to debate how broadly the principle
established in this case should be applied. Some have suggested, for example, that a duty to deal with
pre-existing joint venturer or co-venturers makes sense but it makes less sense if the Aspen case were
to create an altogether new obligation to deal where there was no pre-existing business arrangement.
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18.

19.

20.

21.

22.

23.

24.

25.

See for example, Berkey Photo v. Eastman Kodak Co. 603 F.2d 263; White & White Inc. v. American
Hospital Supply Corp, 723 F. 2d 495 (6th Cir. 1983) and Kerasotes Michigan theaters v. National
Amusements Inc., 854 F. 2nd 135 (6th Cir. 1988). In the latter case, the Sixth Circuit held that it was
not necessary "that the party attempting to leverage its monopoly power from a given market into a
second market possess monopoly power or dominant market position in that second market. As the
Second Circuit stated: '[A] firm violates section 2 by using its monopoly power in one market to gain

a competitive advantage in another, albeit without an attempt to monopolize the second..market
there is no reason to allow the exercise of such power to the detriment of competition, in either the
controlled market or any other. That the competition in the leveraged market may not be destroyed
but merely distorted does not make it any more palatable. Social and economic effects of an extension
of monopoly power militate against such conduct.” It goes on to amplify that when " the sole purpose
for such an agreement is to extend a business' dominance from one market into a second market,
without having to achieve that dominance in the second market by developing a superior product or as
the result of other legitimate competitive advantages" it is impermissible.

See, H. Hovenkamp, supra note 12 at 284.
See E. Fox, supra note 3.

E. Fox, supra note 3. There have also been numerous cases aimed at reaching certain manipulatory
business practices undertaken by a firm with substantial market power--e.g., tying arrangements,
predatory research and development practices, predatory pricing etc.

Article 86 of the Treaty of Rome states: "Any abuse by one or more undertakings of a dominant
position within the Common Market or in a substantial part of it shall be prohibited as incompatible
with the common market in so far as it may affect trade between the Member States. Such abuse may,
in particular, consist in :

(@) directly or indirectly imposing unfair purchase price or selling prices or other unfair trading
conditions;

(b) limiting production, market or technical development to prejudice of consumers;

(¢) applying dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive advantage;

(d) making the conclusion of contracts subject to acceptance by other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts." Treaty Establishing the European Economic Community, March 25,
1957, Art. 86.

E. Fox, supra note 3.

In this sense, the provision in the Treaty of Rome that are aimed at objectives other than economic
efficiency may reflect a perceived need to offer some protection to smaller enterprises as Europe
moves toward a more integrated European-wide market. Such non-economic values were more
evident in U.S. antitrust law when the United States was at an early stage of integration of its national
economy.

In United Brands v. Commission, the Commission found United Brands to hold a dominant position
at 45% of the bananas old in Benelux, West Germany, Denmark and Ireland. In the Hoffmann-La
Roche and Micheline Nederlandsche cases, the ECJ concluded that the respective companies had
achieved a dominant position where its market share was in the 40 to 60 percent range.
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

R. Whish, supra note 3 at 263.

Id. at 249.

Importantly, even a statutory monopoly is not immunized under Article 86. See, R. Whish, Id. at 260.
See, D.M. Raybould & A. Firth, supra note 3 at 504.

See, General Motors and United Brands. In General Motors Continental, although the Court found no
abuse in that case, the Court of Justice held that a firm could abuse its dominant position by charging a
price "which is excessive in relation to the economic value of the service provided, and which has the
effect of curbing parallel imports by neutralizing the possibly more favorable level of prices applying

in other sales areas in the Community." 1 CMLR 95 [1976] at 109. In United Brands, the Court also
held that the Commission had failed to prove that prices were excessive but reaffirmed the principle of
General Motors that a price that has no reasonable relation to the economic value of the product
supplied would be an abuse. 1 CMLR 429 [1978] at 502.

Id.

See, E. Fox, supra note 3 and Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 294 (2d Cir.
1979), cert. denied, 444 U.S. 1093 (1980).

See, Alexis Jacquemin, "Abuse of Dominant Position and Exclusionary Practices: A European View",
supra note 6 at 261.

See Instituto Chemioterapico Italiano SpA and Commerical Solvents Corporation v. E.C.
Commission, CMLR 1 [1974] and E. Fox supra note 4.

Commerical Solvents Id. at 340.

Similarly in a case called Telemarketing, the Court held that a firm holding a dominant position
cannot "reserve to itselfan ancillary activity which might be carried out by anotimtertaking as

part of its activities on a neighboring but separate market, with the possibility of eliminating all
competition from such undertaking”. A European lawyer has noted that there is even some suggestion
in recent cases that the i@mission could impose an affirmative duty on a dominant company to
insure that competition is created and maintained in all markets over which they have influence. It is
possible, notes this lawyer, that this interpretation might apply to a duty to share intellectual property
rights with third parties in order to enable them to create a new product for which there is substantial
consumer demand, even though the new product might compete with the intellectual property owner's
existing product. See, Romano Subiotto, "The Right to Deal with Whom one Pleases under EEC
Competition law: A small Contribution to aebessary Debate", 6 ECLR [1992].

See, R. Whish supra note 3 at 277.
Id. at 277.
See Id. 276 and Hoffman La Roche & Co AG v. Commission, where the ECJ held that the company

had abused its dominant position by entering into exclusive purchasing agreements with some of its
customers and also by offering fidelity rebates or discounts "conditional on the customer's obtaining
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40.

41.

42.

43.

44,

45,

46.

47.

48.

all or most of its requirements, whether the quantities be large or small, from the undertaking in the
dominant position.

Private monopolies are defined as "..such business activities by which any entrepreneur, individually,
by combination or conspiracy with other entrepreneurs, or in any other manner, excludes or controls
the business activities of other entrepreneurs, thereby causing, contrary to the public interest, a
substantial restraint of competition in any particular field of trade." See, Antimonopoly Act, Art. 2
para. 5.

See, H. lyori and A. Uesugihd Antimonopoly Laws and Policies of Japan, (New York: Federal
Legal Publications) 1994 at 102.

Id. at 100.

Mitsuo Matsushita and Thomas Schoenbauapandse International Trade and Investment
Law(1989) at 151. In the 1956 Snow Brand case, two manufacturers of dairy products conspired with
a financial institution and a farmers' cooperative. The financial institution issued loans to dairy farmers
on the condition that they agreed not to supply milk to competitors of the two manufacturers. Id. a
151.

In the case of Toyo Seikan, the firm had a market share of 50 percent when it acquired the majority of
stock in four other companies, resulting in a market share of 75 percent. Toyo sought to restrict the
geographic territory of one of the firms whose stocks it had acquired. This was seen as a case of direct
control. Id at 151. Indirect control arose in the case of Noda Soy Sauce. In this case, the leading
manufacturer of soy cause directed retailers to charge a specified retail price. Because of the structure
of this market, smaller firms were apparently left with no choice but to enforce retail prices at the same
level. The JFTC held that the retail prices maintained by Noda had the effect of giving it “indirect
control* over the pricing decisions of its competing firms. Experts apparently do not see this as
prohibition on parallel pricing. Rather, the case stands for the proposition that the dominant firm that
enforces resale price maintenance through coercion which in turn causes its weaker competitors to
follow suit may have exercised prohibited indirect control over a market. Id. a 152.

See, Mitsuo Matsushita, "Private Monopolization and Monopolistic Situations" in Zentaro Kitagawa,
ed., Dning Businessin Japan (1994) at ix 2-13 section 2.06.

See, M. Matsushita and T.Schoenbaum, supra note 43 at 147.

Section 2-7 defines the term monopolistic situation. Section 8-4 of the AMA addresses monopolistic
situations. Section 8-4 states that the JFTC may "order the entrepreneur concerned, in accordance with
the procedures as provided for in Division Il...to transfer part of his business or to take any other
measures nhecessary to restore competition with respect to such goods or services: provided that the
foregoing shall not apply to cases where the Commission finds that such measures may reduce the
scale of business of the said entrepreneur to such an extent that the costs required for the supply of
goods or services which such entrepreneur supplies will rise sharply, undermine its financial position
and make it difficult for the entrepreneur to maintain its international competitiveness or where other
alternative measures may be taken which the Commission finds sufficient to restore competition with
respect to such goods or services". Chapter llI-Il, Section 8-4 (1) AMA.

See, M. Matsushita, supra note 45.
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49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

Id. at IX 2-21 section 2.09.

Excessive profits are profits that "must far exceed the standard profit rate of the class of business,
determined by cabinet order, to which the entrepreneur belongs". What comprises excessive selling
cost and overhead is far from clear, but it appears to require a comparison with standard practices in
the industry. The standard profit rate is to be determined by averaging profit data in the field of
business. See, lyori and Uesugi, supra note 38.

Id. at 197.
M. Matsushita, supra note 45.

In light of the pending Kodak-Fuji section 301 dispute discussed herein, it is interesting to note that
photographic color film has been on the list of industries that satisfy the market structure requirement
of Section 84.

See, E. Fox and J. Ordover, supra note 14.

If there is a conflict of laws between U.S. law and foreign law, courts often undertake a balancing of
foreign and U.S. interests is undertaken.

Put another way, the very reasons why the application of antitrust laws to conduct occurring abroad
that adversely affects U.S. export interests may be desirable--namely because it is analytically rigorous
and subject to high standards-- may render it unlikely to yield results except in exceptional
circumstances of egregious conduct where the evidence is overwhelming.

As part of the implementation of the Uruguay Round, this provision of section 301 was further
embellished. In the Statement of Administrative Action (SAA) tlhatompanied the bill
implementing the Uruguay round, the SAA noted thath& Administration will enforce vigorously

the "toleration of..anticompetitive activities" provision in section 301 when appropriate to address
foreign anticompetitive behavior. The practices covered by the provision include, but are not limited
to, toleration of cartel-type behavior or toleration of closed purchasing behavior (including collusive
coercion of distributors or customers) that precludes or limits bBt8ess in a concerted and
systematic way." The USTR is obliged to look at a variety of information in evaluating a foreign
government's toleration of such practices and it is also obliged to "take into account whether the
anticompetitive activities are inconsistent with the foreign country's own laws, how systematic and
pernicious those activities have been, and their degree of effect on U.S. domestic or foreign
commerce". See, Statement of Administrative Action, H.R. Doc., No. 103-316, 103d Cong., 2d. Sess.,
656-895 (1994). Any number of foreign, especially Japanese, commentators have been especially
critical of this aspect of U.S. trade law because injasrU.S. trade officials to evaluate a foreign
country's enforcement of its own laws.

Examples include the U.S.-Japan bilateral agreements reached in the glass, semiconductor,
automotive, paper and construction industries as well as the bilateral Structural Impediments Initiative.

In the context of U.S.-Japan trade disputes, examples include allegations of exclusionary business
practices exercised by Japan's strongest glass, automotive and telecommunication firms.

See, Rvatizing Protection: Japanese Market Barriers in Consumer Photographic Film and Consumer

Photographic Paper, Memorandum in Support of a Petition Filed Pursuant to Section 301 of the Trade
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Act of 1974, as Amended. May 1995 anewRting History: Kodek's Revisionist Account of the
Japanese Consumer Photographic Market, Wilkie Farr & Gallagher for Fuji Photo Film, July 31,
1995.

It is interesting to note that if Kodak has pursued an anti-trust based action, the issue of defining the
relevant geographic market would have been an extremely relevant part of the analysis. For example,
antitrust analysis might ask whether the relevant market was Japan or the global market for
photographic film. If the former market definition was adopted there might be a greater likelihood that
Fuji Film could be seen as a monopolist, if the latter, Fuji Film might be seen as having less market
power than Kodak.

See, Bernard M. Hoeckman and Petros C. Mavroidis, "Competition, Competition Policy and the
GATT" in The World Economy, Vol 17 March 1994 at 141.

See for example the TRIMS accord as well as the discussion of GATS in the Addendum hereto.

See, Edward M. Graham, "Competition Policy in the United States" at 27 in C. Green and D.
Rosenthal, ed. @npetition Regulation within the APEC Region Forthcoming. For an excellent
overview of the competition treatment of price predation in different jurisdictions see, Predatory
Pricing (Paris: OECD 1989).

In a very interesting recent article on the lessons from Matsushita, Professor Harry First argues that the
Supreme Court's recoupment/investment theory failed to recognize that perhaps the cartel's key
objective was not profit in the U.S. market but rather to maintain profits inothe imarket. See,

Harry First, "An Antitrust Remedy for International Price Predation: Lessons from Zenith v.
Matsushita" Bcific Rim Law & Policy Journd, Vol. 4, No. 1 (1995) at 211.

Id. Also, in the European case of AKZO, the ECJ held that where prices were below average variable
cost predation had to be presumed. When prices were above average variable costs but below average
total costs the firm would be guilty of predatory prices if the prices were fixed in the context of a plan
which is aimed at eliminating a competitor. See, AKZO Chemie v. Commission and R. Whish, supra
note 3 at 531.

See, Booke Group Ltd. v. Brown & Williamson Tobacco Corporation 113 S. Ct. 2578 (1993).

One American scholar has suggested that the current U.S. case law may fail to adequately consider the
factors that can lead to international price predation. For this reason, he suggests the possibility of
establishing a cause of action for international predation which would include showing a blocked
home market and pricing below average total cost. H. First, supra note 65 at 241.

See, Jacob Viner, Dumping: A problem in International Trade. 1923.

There remains considerable controversy about the frequency with which firms employ international
predatory pricing as a means of creating a monopoly.

Jeffrey Garten, the recently retired Under Secretary of Commerce, has argued in a number of public
speeches that closed home markets, antiditivpepractices in the exporter's home market permitting

below cost sales, and government subsidization are among the conditions that give rise to dumping.
He has also argued that competition laws can work in tandem with antidumping laws but are not a
substitute for antidumping laws. He has suggested that sole reliance on US antitrust laws is of
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guestionable effectiveness in addressing problems that arise outside the United States. And further that
the time limits that tend to operate under the Sherman Act do not provide adequate relief for cases that
require urgent attention.

Harvey Applebaum, "'Relationship of Trade Laws and the Antitrust Lawdigi&ATT, the WTO
and the Uruguay Round Agreements Act, Practicing Law Institute 1995 at 543.

Antidumping laws require a showing that the unfair practice caused or threatened to cause material
injury. Such injury must be more than immaterial or de minimis. Most statutes, as well as WTO
provisions on dumping, provide a list of indicators to determine the impact of dumped imports on the
domestic industry. Under the Uruguay Round agreement, when examining the impact of the dumped
imports on the domestic industry the investigators must evaluate all relevant economic factors
including actual and potential decline in sales, profits, output, market share, productivity, return on
investments or capacity utilization; factors affecting domestic prices,; the magnitude of the margin of
dumping, actual and potential negative effects on cash flow, inventories, employment, wages, growth,
and ability to raise capital or investments. Agreement on Implementation of Article VI of GATT 1994
Part | Article 3 section 3.4.

See, Coverage of Competition Law and Policies Overview. Working Party of the Trade Committee,
Working Party No. 1 of the Committee on Competition law and Policy.

See, Coverage of Competition Laws and Policies: Overview, Working Party of the Trade Committee,
Working Party No. 1 of the Committee on Competition Law and Policy. (Paris: OECD 2 October
1995). See also a series of cases in 1991 whereby the ECJ addressed the relationship of Article 90(1)
with Article 86, in Hofner & Elser v. Macrotron; Merci Convenzionale Porto di Genova v Siderurgica
Gabrielli and ERT v. Dimotiki. These cases discuss alleged anticompetitive conduct of private
undertakings given exclusive concessions. With respect to the anticompetitive conduct of state entities
as such, these would be subject to the rules of Article 85 and 86 itself. For a more detailed discussion
of these matters under EU law see also, R. Whish, supra note 3.

See, Regulatory Reform, Privatization and Competition Policy (Paris: OECD 1992).

See, Michael J. Trebilcock & Robert Howse, The Regulation of International Trade (London:
Routledge Press, 1995) at 215.

Bernard Hoeckman & Pierre Sauve, Liberalizing Trade in Services, (Washington D.C.: World Bank
Discussion Paper) at 4.

See, Statement of Administrative Action, H.R. Doc., No. 103-316, 103d Cong., 2d. Sess. 297.
Hoeckman & Sauve, supra note 78.

See, Atrticle VIII (1) of the GATS.

See, Trebilcock & Howse, supra note at 232 and GATS Atrticle VIII:2

See, Atticle VIII 5 (b) of the GATS.

At least two regional arrangements have eliminated the applicability of dumping laws with respect to
intra-regional trade. Examples include the Australia-New Zealand CER and the European Union.
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Although some antitrust experts in the United States have called for the elimination of antidumping
remedies as between NAFTA member countries, this proposal has not been uniformly welcomed.

See Bernard Hoekman & Petros Mavroidis, "Antitrust Based Remedies and Dumping in International

Trade", International Bank for Reconstruction and Development. August, 1994 and H. First, supra
note 65.

There are, of course, humerous initiatives along these lines well underway. One need only look at the
bilateral arrangements that have been formed in recent years between the United States and Canada
and between the U.S. and the EC, by way of two examples. See, also the Department of Justice press
release of July 16, 1994 regarding Microsoft. The Assistant Attorney General for Antitrust stated that
the Microsoft investigation represented the "first coordinated effort of two enforcement bodies in
initiating and settling an antitrust enforcement action."

See, E. Fox and J. Ordover, supra note 14.
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L'ABUS DE POSITION DOMINANTE DANS UNE OPTIQUE INTERNATIONALE

(par Merit E. Janow", Consultante auprés du Secrétariat de 'OCDE)

Synthese

La présente note traite d'une caractéristique importante et bien établie des lois nationales de la
concurrence, a savoir l'interdiction de la monopolisation ou de l'utilisation abusive par une entreprise
individuelle de son pouvoir sur le marché. Elle s'organise autour des questions suivantes :

- Comment les différentes juridictions définissent-elles la position dominante ?
- Quelles catégories de comportements peuvent-elles étre considérées comme abusives ?

- Dans quelles conditions l'abus de position dominante peut-il poser des problemes d'ordre
international ou transfrontiéres ?

- En quoi ces conditions pourraient-elles étre jugées différemment du point de vue de la politique
commerciale et du point de vue de la politique de la concurrence ?

La section Il de la note tente de répondre aux deux premieres de ces questions. Pour résumer la
conclusion qui s'en dégage, on peut dire que bien que l'utilisation abusive par une entreprise individuelle
de son pouvoir sur le marché est au centre des préoccupations du droit de la concurrence dans la plupart
des pays, les monopoles ne sont pas illégaux dans les juridictions examinées ici, c'est-a-dire
aux Etats-Unis, en Union européenne ou au Japon.

Pour les tribunaux des Etats-Unis comme pour ceux de I'Union européenne, la constatation de
I'existence d'un pouvoir sur le marché se fait par rapport a un marché déterminé. Dans les deux cas, la part
de marché constitue un indice ou un premier crittre commun. Néanmoins, on constate de sensibles
différences quant au niveau a partir duquel on estime qu'une part de marché pose un probleme -- ce niveau
est relativement élevé aux Etats-Unis et plus faible dans I'Union européenne.

Merit E. Janow est Professeur spécialisé dans la pratique du commerce international a la Columbia
University School of Public and International Affairs. De 1990 a 1993, elle a été Adjoint Suppléant du
Représentant américain au commerce pour le Japon et la Chine, Office of the U.S. Trade Representative,
Executive Office of the President.
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La jurisprudence japonaise en matiére de monopolisation est trés limitée, mais il semble que
dans les dossiers traités a ce jour, les autorités japonaises aient conclu a I'existence d'une monopolisation
illégale pour des parts de marché plus proches de la norme européenne que de la norme américaine.

Pas plus la Loi Sherman, principal texte antitrust des Etats-Unis applicable aux monopoles
examinés ici, que la Loi antimonopole du Japon n'énumérent les types précis de pratiques que l'on peut
juger source de problémes. En revanche, |'Article 86 du Traité de Rome comporte une liste non exhaustive
de délits.

S'agissant des délits, la Section Il examine également des problemes de fond sur lesquels
l'approche retenue par I'Union européenne rejoint celle des Etats-Urss. lairelévement des prix et la
limitation de la production sont des abus classiques de pouvoir sur le marché que le droit des Etats-Unis
comme le droit européen interdisent. Les textes de la Communauté européenne retiennent d'autres critéres
pour conclure a I'existence d'un abus, tels que l'application de prix excessifs, qui n'ont pas leur équivalent
aux Etats-Unis. La discrimination par les prix ainsi que les arrangements instituant des liens, qui sont
spécifiguement cités dans le Traité de Rome, pourraient étre considérés comme des violations a la
Section 2 de la Loi Sherman, mais ces mesures ne figurent pas dans la définition officielle des monopoles
inscrite dans le droit des Etats-Unis et sont reprises dans d'autres disgosigen®fus de fournir un
produit ou un service peuvent étre interdits par la loi américaine, mais dans ceffaines européennes,
la définition de I'obligation de fournir est plus large que celle donnée dans le droit des Etats-Unis. Ainsi, si
I'on peut déterminer les pratiques essentielles susceptibles d'étre condamnées dans un certain nombre de
juridictions, il n'en reste pas moins nombre de domaines dans lesquels on constate de larges différences
d'un pays a l'autre.

La section Il identifie en outre les objectifs communs et divergents qui sous-tendent les
législations de la concurrence aux Etats-Unis, dans I'Union européenne et au Japon. Les interprétations
faites par les tribunaux de la monopolisation au regard de la législation antitrust des Etats-Unis ont
sensiblement évolué avec le temps. Depuis plusieurs décennies, I'efficience économique est devenue l'un
des principaux critéres retenus. Cela signifie que les tribunaux apprécient souvent les aspects compétitifs
de la pratique examinée au regard des performances et des gains d'efficience que ladite pratique peut
permettre.

Dans I'Union européenne, les préoccupations concernant l'intégration dans le marché unique, la
protection des concurrents et la viabilité des petites entreprises ont parfois été plus importantes que la
seule efficience économique.

La jurisprudence japonaise en matiere de monopoles est, on I'a vu, limitée. Bien qu'il existe un
certain nombre de points communs entre les législations des Etats-Unis, de I'Union européenne et
du Japon, il y a lieu de noter que le droit japonais prend également en compte la notion de pratiques
"contraires a l'intérét public". Bien que ce soit la un domaine dans lequel méme les avis des juristes
japonais divergent, il semble que ce concept recouvre des préoccupations qui ne sont pas pleinement prises
en compte par le droit des Etats-Unis ou le droit communautaire.

La section Ill de la note propose deux scénarios dans lesquels I'abus de position dominante peut
soulever des problémes de caractére international. Elle analyse ensuite la fagon dont ces pratiques
pourraient étre traitées du point de vue de la politique de la concurrence et de la politique commerciale,
avant d'examiner la portée des législations antitrust et commerciale des Etats-Unis.

Le premier scénario est celui dans lequel une entreprise dominante entreprend des actions qui
empéchent l'acces de son marché intérieur a des concurrents étrangers, et ce, au moyen de diverses
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pratiques d'exclusion, en liant par exemple les mécanismes de distribution ou en exigeant des acheteurs
affiliés qu'ils refusent de s'approvisionner aupres de fournisseurs étrangers. On tente de déterminer a la
section Il si la limitation risque ou non, selon sa nature, d'étre considérée comme posant un probléme du
point de vue de la concurrence.

Par ailleurs, la section Ill examine la fagcon dont les mémes faits pourraient étre considérés du
point de vue de la politique commerciale. Traditionnellement, la politique commerciale est axée sur 'acces
aux marchés et l'une de ses principales préoccupations est donc les actions menées par les gouvernements
-- et non par les entreprises -- qui faussent les échanges et I'accés aux marchés. Aux Etats-Unis, le droit
commercial interne a été élargi pour incorporer certains mécanismes d'auto-assistance unilatéraux tels que
la section 301 pour viser les pratiques anticoncurrentielles systématiques mises en oeuvre a l'étranger et
préjudiciables aux intéréts des Etats-Unis. En conséquence, la section Il examine également la portée des
solutions bilatérales et multilatérales aux problémes d'accés aux marchés dont on considére qu'ils résultent
de pratiques privées anticompétitives.

Le deuxiéme scénario est celui dans lequel une entreprise prend des mesures pratiques
d'exclusion sur le marché intérieur, et pratique des prix d'éviction a I'étranger. Les remeédes possibles sont
tres différents selon que l'on se place du point de vue de la politique de la concurrence ou du point de vue
de la politique commerciale. Si l'on prend pour exemple la législation antitrust des Etats-Unis, les
tribunaux des Etats-Unis accueillent avec de plus en plus de scepticisme les plaintes de prix d'éviction
dans les affaires antitrust. L'éviction par les prix peut étre également un motif de plainte au titre de la
loi antidumping. Les profondes différences de procédure et d'analyse du droit de la concurrence et du droit
commercial font que I'on peut aboutir a des résultats treés différents selon la perspective que I'on retient. Il
existe une abondante littérature sur le traitement de I'éviction du point de vue de la politique commerciale
et du point de vue de la politique de la concurrence. L'auteur de la présente note n'a pas cherché a proposer
des approches de nature a gommer ces différences.

Il ressort des scénarios présentés ici que le comportement d'une entreprise individuelle peut avoir
des répercussions internationales et que I'on peut, en outre, aboutir a des conclusions différentes quant aux
remedes adéquats, ou méme quant a la nécessité de chercher des remedes, selon que I'on se place dar
l'optique de l'acceés aux marchés (perspective de la politique commerciale) ou dans celle de I'entrée sur un
marché (politique de la concurrence).

Introduction

La plupart des pays industrialisés ayant adopté une législation de la concurrence interdisent la
monopolisation ou l'abus par une entreprise de sa position dominante sur le marché (abus de position
dominante) Il existe une abondante littérature sur les différences nationales concernant la mise en oeuvre
et I'objectif des textes législatifs interdisant I'abus de position dominante

Dans la présente note, on tentera de faire un rapide tour d'horizon d'une partie de ces travaux afin
d'examiner les questions suivantes :

- Comment les différentes juridictions définissent-elles la position dominante ?

- Quelles catégories de comportements peuvent-elles étre considérées comme abusives ?
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- Dans quelles conditions I'abus de position dominante peut-il poser des problemes d'ordre
international ou transfrontiéres ?

- En quoi ces conditions pourraient-elles étre jugées différemment du point de vue de la politique
commerciale et du point de vue de la politique de la concurrence ?

On trouvera en conclusion quelques observations sur les remédes que I'on peut apporter aux
effets internationaux de I'abus de position domirfante

Différences des lois et politiques nationales de la concurrence

Quelles définitions donnent les différentes juridictions de la position dominante et quels types de
conduite peuvent étre jugés abusifs ?

Il importe de noter que pas plus I'Union européenne que les Etats-Unis, le Royaume-Uni ou
le Japon, pour ne donner que quelqgues exemples, ne condamnent la possession d'un pouvoir économique.
La puissance n'a rien d'illégal. Ce qui est condamnable, c'est I'exercice abusif d'un monopole ou d'une
position dominante. Une forme classique d'exploitation du pouvoir sur le marché est de faire monter les
prix au-dela des niveaux compétitifs et de réduire la proddction

En dépit de ces éléments communs, il existe des différences importantes entre les juridictions.
Dans l'analyse qui suit, on tentera de mettre en lumiéere les similaritésdéfdesnces qui se dégagent
d'une comparaison des textes législatifs des Etats-Unis, de la Communauté européenne et du Japon, et c'est
dans cette perspective que nous tenterons d'évaluer certaines pratiques d'entreprises dominantes qui sont
susceptibles de créer des problémes internationaux.

Droit des Etats-Unis

Aux Etats-Unis, la Section 2 de la loi Sherman, qui date de 1890, est le texte de base concernant
la monopolisation ou les tentatives de monopolisation. A premiére vue, ce texte ne permet guére de
déterminer a quel moment une entreprise constitue un monopole ou tente de monopoliser un marché aux
fins de I'adoption de mesures antitfust

L'interprétation juridique de la monopolisation telle qu'elle est définie a la Section 2 de la
loi Sherman a évolué au fil du temps, et l'application de la loi américaine antitrust s'est trés sensiblement
modifié au cours des trente derniéres années. A la fin des années 50 et tout au long dé6,dar@esr
Supréme utilisait la législation antitrust pour protéger "la viabilité des petites et moyennes entreprises,
préserver la liberté d'action des entrepreneurs indépendants et disperser le pouvoir économique et
politique". A partir des année®d, essentiellement sous l'influence des travaux théoriques et empiriques
de la Chicago School, I'efficience économique est devenue un principe fondamental pour l'interprétation
des affaires mettant en cause des mesures arititrust

Dans l'affaire Etats-Unis v. Grinell Corp., la Cour Supréme des Etats-Unis a estimé que la
monopolisation illégale comportait deux éléments : (1) la possession d'un pouvoir de monopole sur le
marché considéré, et (2) I'acquisition ou le maintien volontaire de ce pouvoir, par opposition a "une
expansion ou un développement di a l'existence d'un produit de qualité supérieure, a un sens aigu des
affaires ou & un accident historigtie”
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Sur le plan méthodologique, les tribunaux examinent si I'entreprise concernée a un important
pouvoir sur le marché par rapport & un marché de produits ou un marché géographique bierLaéfini
définition du marché devant servir de référence est un élément critique de 'analyse. Ces derniéres années,
le degré de pouvoir sur le marché nécessaire pour qu'il y ait monopolisation a varié. Une part de marché de
90 pour cent a été jugée suffisante pour établir I'existence d'un pouvoir de monopole, et les tribunaux ont
rarement conclu a I'existence d'un tel pouvoir lorsque la part de marché était inférieure a 70’ hour cent

Les parts de marché sont I'un des indices ou critéres utilisés pour mesurer le pouvoir sur le
marché, mais d'autres facteurs tels que les obstacles a I'entrée, I'existence de substituts, le nombre et la
taille des concurrents, et la nature du produit sont également pris en cause pour déterminer si une
entreprise dispose ou non d'un important pouvoir sur le marché. On se fonde en conséquence sur une
analyse des différentes pressions compétitives qui s'exercent sur le marché considéré.

La tentative de monopolisation constitue un délit différent de la monopolisation, encore que la
distinction s'estompe souvent dans la pratique. La "tentative" recouvre une volonté délibérée de controler
les prix ou de détruire la concurrence, un comportement d'éviction ou anticoncurrentiel en vue d'un
objectif illégal, et une probabilité dangereuse de sticces

S'agissant de la distinction entre monopolisation et "tentative” de monopolisation, un expert
américain indique que "le pouvoir est moins évident dans les cas de tentative, mais les méthodes utilisées
sont plus nettes. En revanche, une pratique qui releve d'une tentative relevera également d'une
monopolisation illégale si le pouvoir sur le marché est effectivement plus imprtant”

La législation des Etats-Unis est désormais relativement laxiste méme a I'égard de la conduite
unilatérale d'entreprises disposant d'un pouvoir relativement important sur le marché. Le principe de base
est qu'il faut encourager une intense concurrence, "méme si la conduite concernée désavantage les
concurrents et renforce la position dominante d'une entrefirisa"simple possession d'une importante
part de marché n'est pas en soi considérée comme anticoncurrentielle. Elle peut étre le résultat de
I'efficience et d'une concurrence intensive, et non pas de pratigues monopolistiques. On reconnait la
difficulté de faire la part entre la nécessité d'encourager un comportement efficient et novateur qui peut
aboutir a la possession d'un pouvoir sur le marché et la nécessité de veiller a ce que les entreprises ayant
obtenu un tel pouvoir n'aient pas de pratiques abusives facilitant I'acquisition ou le maintien de pouvoir de
monopole. Du fait de cette difficulté, les tribunaux américains se sont généralement préoccupés davantage
des effets économiques de pratiques commerciales considérées que de la seule dimension de I'entreprise.

Dans quelles conditions les dispositions de la section 2 concernant la monopolisation ont-elles
été appliquées ?

Bien que le droit des entreprises de choisir leurs clients soit considéré comme un aspect
fondamental de la liberté du commefgckes tribunaux ont décrété dans certaines conditions l'obligation de
traiter. Ainsi, selon le principe de la "facilité essentielle”, si une entreprise contrble une facilité qui ne peut
étre pratiguement ou raisonnablement reproduite, si I'accés des concurrents de l'entreprise a cette facilité
est nécessaire pour que la concurrence s'exerce, et si I'entreprise qui contréle cette facilité peut en assurer
l'acces, cet acces doit étre as¥uré

Selon une autre variante de ce principe, une entreprise en position de monopole a le devoir de

traiter lorsqu'elle a recours a des pratiques visant a imposer des codts plus élevés a ses concurrents qu'a
elle-méme’.
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Les tribunaux américains ont également estimé qu'il était du devoir des entreprises de traiter
conformément a la théorie de I'effet de levier. Cette doctrine peut s'appliquer lorsqu'une entreprise cherche
a élargir sa position dominante sans avoir les moyens compétitifs d'y partenitélit résulte de "l'abus”
du pouvoir économique déja détenu sur le premier marché

Selon un expert américain des problémes antitrust, les affaires de ce type traitées aux Etats-Unis
font apparaitre que le refus de traiter peut étre admis si le but est de choisir ses clients et de décider le
meilleur moyen de les servir ; en revanche, une telle conduite n'est pas admissible si "elle a pour effet de
réduire la concurrence et d'augmenter par la méme les prix demandés a la clientéle ou de dégrader d'une
autre maniére I'ensemble prix/services qui leur est offert."

Les remises de fidélité et les arrangements de distribution exclusive sont d'autres pratiques dont
les tribunaux des Etats-Unis examinent les effets sur la concurrence. Elles peuvent étre condamnées si I'on
constate qu'elles excluent des rivaux sans que cela soit nécessaire ou qu'elles préservent ou renforcent le
pouvoir exercé sur le marché et qu'elles n'ont pas pour objectif de satisfaire les demandes des
consommateufs

Droit de 'UE

L'Article 86 du Traité de Rome prévoit, pour la Communauté européenne, des dispositions
analogues a celles de la section 2 de la loi Sherman. Ce texte traite non seulement du pouvoir de monopole
mais aussi de I'exploitation d'une "position dominante". A la différence ¢ &erman, le Traité de
Rome donne plusieurs exemples de conduite que l'on peut considérer comme abusive. Sont ainsi
considérés comme des délits I'imposition de prix excessifs, les limitations de la production, I'application
de conditions inégales a des transactions équivalentes, et le fait de lier des opérations n'ayant pas de
rapport entre elles. L'éventail de pratiques jugées abusives ne se limite pas aux exemples énumérés dans
les texte¥. A la différence du droit en vigueur aux Etats-Unis, la législation européenne fait intervenir
d'autres valeurs que l'efficience, telles que I'équité, l'opportunité et la légitimité, et elle accorde une
attention particuliére a la viabilité des petites et moyennes entréprisesaison en est peut-étre le souci
d'utiliser le droit communautaire pour faire face a la fragmentation économique de I'Europe et pour
favoriser ainsi la poursuite de l'intégration économique de I'Europe et les flux commerciaux entre les Etats
membre¥.

Le seuil retenu par le droit communautaire pour conclure a l'existence d'une position dominante
est plus bas que celui des Etats-BniSelon certains experts, on peut considérer qu'il y a position
dominante lorsqu'une entreprise détient une part de marché de 40 a 45 pour cent, et I'on ne peut exclure
l'existence de position dominante méme avec des parts de marché de 20 a 40%our cent

Par ailleurs, toujours selon le droit communautaire européen, la position dominante est définie
par rapport a un marché donné, et, selon un expert, le marcb&mcedoit étre analysé de plusieurs
points de vue: marché de produits, marché géographique et marché t€mast laffaire
United Brands v. Commission, la Cour a estimé que pour déterminer s'il y a ou non position dominante, il
faut voir si I'entreprise concernée dispose sur le marché considéré d'une force écofioimpqumettant
d'empécher l'exercice d'une véritable concurrence sur le marché en questiodoemant la capacité de
se comporter dans une large mesure indépendamment de ses concurrents, de ses clients et, au bout du
compte, des consommatelfs"Si la part de marché de l'entreprise n'est pas prédominante, d'autres
facteurs témoignant du pouvoir détenu sur le marché peuvent étre considérés, par exemple la part relative
de marché, les relations de l'entreprise dominante sur le marché avec ses concurrents, fournisseurs et
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clients, la durée de la période pendant laquelle I'entreprise considérée a occupé une position dominante, la
possession de technologie matérielle, et les obstacles a fentrée

Quelles sont quelques-unes des pratiques qui pourraient étre jugées abusives au regard du droit
communautaire ?

Le droit communautaire impose aux entreprises dominantes des contraintes souvent plus larges
et certainement différentes de celles qui découlent de la Iégislation des Etats-Unis. Il contient ainsi une
clause a l'encontre de la formation de prix exceSsien que plusieurs cas de prix excessifs portés
devant la Cour européenne de justice aient été en fin de compte rejetés pour manque de preuve, la Cour a
estimé que "l'application d'un prix qui est excessif parce qu'il n'a pas de relation raisonnable avec la valeur
économique du produit fourni constitue un abus"

Selon le Professeur Elearfenx, cette disposition du droit communautatgopéen a I'encontre
des prix excessifs n'a pas d'équivalent dans la loi antitrust américaine. Le droit des Etats-Unis en la matiére
est fondé sur l'idée que le prix doit étre établi par le jeu des forces du marché, a moins que le Congrés ait
mis en place un mécanisme réglementaire particulier lorsqu'il a constaté que les marchés ne peuvent
fonctionner. De fait, selon l'actuelle théorie antitrust aux Etats-Unis, on pourrait considérer que si une
entreprise acquiert une position de monopole grace a sa puissance compétitive et qu'elle fixe ensuite les
prix a des niveaux de monopole, ces prix €levés peuvent inciter de nouvelles entreprises ou des entreprises
existantes a intervenir sur le maréh&n revanche, le traité de rome prévoit le droit de limiter la
formation de prix excessifs.

Des experts européens se sont élevés contre ce que I'on considere parfois comme une analyse
strictement américaine du mode de fonctionnement des marchés. L'un d'eux fait I'observation suivante :

Contrairement & ce que beaucoup pensent aux Etats-Unis, I'idée selon laquelle une entreprise ne
bénéficie d'une position dominante que parce que le jeu de la concurrence a montré qu'elle était plus
efficiente et que ses politiques en matiere de prix et dans d'autres domaines contribuent a améliorer le
bien-étre général, n'est pas systématiquement recnnue

De telles différences des bases de raisonnement philosophique et analytique se traduisent par
nombre de divergences sur le fond dans l'application du droit communautaire par rapport au droit
des Etats-Unis. Ainsi, I'obligation de continuer a traiter avec les clients existants a été beaucoup plus
largement appliquée dans différentes affaires européennes que dans le droit des Etats-Unis. Dans l'affaire
Commercial Solvents, la Cour européenne de justice a conclu que le fait de refuser d'approvisionner un
client existant qui, du fait de ce refus, serait éliminé du marché, constituait ih led@our a estimé que
le refus de Commercial Solvents de vendre certaines matiéres premiéres a un client existant constituait un
abus de position dominante, parce qu'une entreprise occupant une position dominante sur le marché des
matieres premiéres ne peut supprimer la concurrence de son client "pour la simple raison qu'elle décide
d'entreprendre la fabrication" du produit final, concurrencant ainsi ses anciens’clients

Dans l'affaire United Brands, la Cour européenne de justice a décrété qu'une entreprise occupant
une position dominante ne peut "arréter de fournir un client de longue date qui respecte les pratiques
commerciales normales, si les commandes passées par ce client ne sortent en rien de'l'ordinaire

L'obligation de traiter ne se limite pas nécessairement aux affaires faisant intervenir des clients
existants ; le refus de fournir un nouveau client peut étre considéré comme un abus lorsqu'il est fondé sur
la nationalité du cliefit La protection des partenaires commerciaux de I'entreprise dominante est le souci
constant que I'on retrouve dans toutes ces affaires.

65



Une doctrine analogue a celle des "installations essentielles" des Etats-Unis est également en
train de voir le jour dans le cadre du droit européen. Un expert en a donné la description suivante : une
entreprise dominante "qui posséde et contrdle tout & la fois une installation ou une infrastructure a laquelle
les concurrents ont besoin d'avoir accés pour pouvoir fournir leurs services a leurs clientsefegezut
l'accés a ses concurrents ou ne le leur accorder qu'a des conditions moins favorables que celles qu'elle
applique a ses propres activités"

Diverses pratiques discriminatoires ont été interdites en raison de leurs effets possibles de
forclusion. Selon ce raisonnement, les remises de fidélité, les baisses de prix abusives et diverses formes
de vente au rabais destinées a écarter les importations du territoire de I'entreprise dominante sont autant de
mesures susceptibles d'étre visées par I'Article 86

Droit du Japon

La loi anti-monopole adoptée au Japon en 1947 contient des dispositions visant les monopoles
privés. Elle contient également une disposition distincte relative aux "situations monopolistiques"”, concept
qui recouvre une situation assez différente de celle des monopoles privés et qui ne semble avoir
d'équivalent ni aux Etats-Unis ni en Europe. Nous décrirons rapidement ces deux volets de la loi
anti-monopole.

S'agissant des monopoles privés, la loi anti-monopole définit la monopolisation privée comme
une pratique qui peut étre le fait d'une ou plusieurs entrefirisagurisprudence dans ce domaine est trés
limitée. Depuis la fin de la guerre, les tribunaux japonais n'ont été saisis que de six affaires de
monopolisation. Et, danshacun de ces cas, les parts de marché des entreprises concernées s'établissaient
entre 30 et 80 pour céht

La législation ne précise pas la conduite spécifique jugée contestable mais considére qu'il y a
délit lorsque la (ou les) entreprise(s) "exclut ou contrdle les activités d'autres chefs d'entreprise, provoquant
de ce fait, a I'encontre de lintérét public, une forte restriction de la concurrence dans un domaine
particulier”.

En regle générale, l'interdiction vise les pratiques susceptibles d'établir, maintenir ou renforcer la
position de monopole d'une ou de plusieurs entreprises sur un marché déterminé

L'exclusion comme le contr6le peuvent prendre diverses formes. Selon les experts, une entreprise
qui fixe des prix d'éviction, qui effectue une discrimination en fonction de critéres géographiques ou de la
nature de ses clients, ou qui vend en dessous des co(ts pour éliminer les concurrents peut étre considérée
comme ayant procédé a une "exclusion" aux termes de la disposition pertinente de la loi anti-monopole.
Les contrats restrictifs qui refusent I'acces aux mécanismes d'approvisionnement des marchés peuvent
également étre considérés comme une pratique d'exclusion si le résultat est une réduction sensible de la
concurrence sur le marché concéiné

Le "contrdle" couvre un large éventail de pratiques, telles que, I'acquisition d'actions, des prises
de participation croisées, ou encore le contrdle de sous-traitants ou de distributeurs. Ce contréle peut en
outre étre direct ou indirett

Il n'existe, semble-t-il, pas de définition précise de I'expression "restriction substantielle de la
concurrence". Dans un cas précis, la Haute Cour de Tokyo a estimé que "la restriction substantielle de la
concurrence signifie que la concurrence a été réduite au point qu'un chef d'entreprise particulier ou un
groupe de chefs d'entreprise peut dans une certaine mesure déterminer librement le prix, la qualité, la
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guantité et les autres modalités des opérations commerciales...et que l'on assiste a une situation dans
laquelle il est possible & ce chef d'entreprise ou groupe de chefs d'entreprise de controler 1€ marché"
Parmi les criteres permettant de déterminer les restrictions substantielles de la concurrence figurent la
nature de l'opération concernée, les conditions du marché et la facon dont la concurrence s'exerce sur ce
marché.

Quant a la définition de I'expression "contraire a l'intérét public”, les avis des exégétes du droit
de la concurrence japonais paraissent diverger. Certains considerent que cette formule a le méme contenu
gue la "restriction substantielle des échanges". En conséquence, si la pratique concernée répond a ce
dernier critere, elle répond également au premier. Cette interprétation est fondée sur l'idée que la loi
anti-monopole a pour objectif premier d'assurer la libre concurrence sur un marché. Selon une autre
théorie, cependant, la formule "contrairement a I'intérét public" est un concept qui va au-dela de I'existence
de marchés simplement compétitifs et qui couvre d'autres obijectifs tels que "le développement équilibré de
I'économie nationale, la protection des consommateurs, la prévention des récessions économiques et
l'atténuation des différends commerciatix"

Le deuxieme volet de la loi anti-monopole qui traite des monopoles est la dispositgatrée
aux "situations monopolistiques". Le but est, semble-t-il, de donner aux autorités japonaises chargées de
faire appliquer la loi une base juridique pour restructurer un marché lorsque les conditions le justifient
Selon le Professeur Mitsuo Matshushita par exemple, cette disposition a été ajoutée a la loi anti-monopole
en 1977 pour faire face aux situations dans lesquelles un monopole a été constitué mais nengEae été
interdit.

Les experts considérent que deux critéres doivent étre satisfaits : premiérement, la structure du
marché doit répondre a certaines régles, et deuxiemement le fonctionnement du mardktée doit
défectueux.

En ce qui concerne le premier de ces critéres, le marché doit avoir dépassé 100 milliards de yen
pendant I'année précédente ; une entreprise doit détenir 50 pour cent ou plusadehésg'il s'agit d'une
entreprise unique, ou 75 pour cent ou plus s'il y a deux entreprises ; enfin, il faut que l'entrée sur le marché
soit rendue extrémement difficlfe

S'agissant du fonctionnement défectueux du marché, la définition en est tres large et couvre,
selon certains experts, un manque de flexibilité des prix, des profits excessifs, et des colts de vente et des
frais généraux de I'entreprise ou des entreprises exctessifs

Les tribunaux japonais n‘ont eu a connaitre d'aucune affaire relevant de cette disposition du droit
japonai&’. Néanmoins, Iégalement parlant, si la JFTC estime qu'il existe une situation monopolistique, elle
est habilitée a ordonner a I'entreprise ou aux entreprises concernées de prendre toutes les mesures qu'elle
juge nécessaires pour rétablir la concurrence sur le marché, y compris le transfert d'une partie des activités
de l'entreprise. La Loi définit un certain nombre de conditions préalables strictes qui direent
satisfaites avant que des mesures correctrices puissent étre prises et elle prévoit également différentes
sauvegardes sur le plan de la procédube I'avis d'un spécialiste japonais, bien que cette disposition de
la loi anti-monopole soit probablement tres difficile a appliquer dans la pratique, "il est possible de mettre
un terme a une situation monopolistique méme si le chef d'entreprise concerné ne s'est pas livré a des
pratiques déloyales ou illégal&s'La FTC établit a intervalles réguliers une liste desches d'activité
qui répondent au critére concernant les structures du marché et suit, semble-t-il, trés attentivement
I'évolution dans ces secteurs. Bien que cette disposition de la loi anti-monopole japonaise semble étre un
instrument unique en son genre, et potentiellement trés puissant, au service des autorités chaigées de
appliquer les textes, les tribunaux n'ont, on I'a vu, jamais été saisis a°te titre
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Problémes internationaux ou transfrontiéres du point de vue des échanges et du point de vue de la
concurrence

Dans quelles conditions I'abus de position dominante peut-il poser des probleoazactkre
international ? Le pouvoir détenu sur un marché et son utilisation abusive relévent-ils simplement des
autorités nationales de la concurrence ou posent-ils un probléme au plan international ?

Pour tenter de répondre a ces questions, il est peut-étre utile de déterminer les conditions dans
lesquelles I'action d'une entreprise dominante peut avoir des répercussions internationales, avant de voir
comment des considérations touchant la concurrence et la politique commerciale peuvent intervenir dans
les cas de ce genre. L'analyse qui suit s'organise autour de deux scénarios trés rapidement exposés. |l est
évident que, dans la pratique, bien des choses dépendront d'éléments spécifiques qui ne sont pas pris en
compte dans ces scénarios.

Scénario A : Refus d'acces au marché par une entreprise dominante

Une entreprise (ou des entreprises) dominante peut prendre des mesures interdisant a des
concurrents étrangers d'intervenir sur le marché local et leur refusant donc I'acces a ces marchés. Ainsi, une
entreprise dominante peut mettre au point des systemes de distribution qui ne peuvent étre reproduits, ou
exiger des acheteurs auxquels elle est financierement liée qu'ils refusent de traiter avec des sources
d'approvisionnement extérieures. Dans ces conditions, I'action de I'entreprise dominante peut aboutir & la
forclusion d'un marché ou a une réduction de la concurrence sur ce marché. Le préjudice est donc double,
puisqu'il concerne a la fois les clients du marché intérieur de l'entreprise dominante et les exportateurs
cherchant a accéder a ce marché.

L'entreprise dominante pourrait aussi en théorie refuser l'accés du marché aux entreprises
étrangéres en leur interdisant d'utiliser une installation nécessaire a la vente sur ce marché. Ou bien encore,
I'entreprise dominante pourrait étre un monopole d'Etat ou un ancien monopole se refusant implicitement
ou explicitement a s'approvisionner aupres de sources étrangeres.

Du point de vue des régles de la concurrence ou des regles commerciales, comment peut-on
analyser ces différentes actions d'une entreprise dominante ?

Analyse du point de vue de la politique de la concurrence

La conduite d'une entreprise isolée est plus complexe, au regard du droit de la concurrence, que
la conduite d'une entente, et c'est un domaine ou l'on constate dimportantes différences selon les
juridictions. Plusieurs entreprises concurrentes qui s'entendent pour que leurs distributeurs ne traitent pas
avec des concurrents étrangers peuvent difficilement justifier leur attitude au nom de la concurrence. En
revanche, une entreprise agissant unilatéralement peut prétendre étre guidée par un souci d'efficience pour
opter pour un systeme de distribution exclusive.

Les arrangements verticaux conclus par une entreprise disposant d'un important pouvoir sur le
marché peuvent étre autorisés au regard du droit des Etats-Unis s'ils bénéficient a la concurrence ou a
I'efficience plus que ne l'auraient permis d'autres moyens moins exclusifs. Bien que la fixation des prix de
revente reste un délit en soi, les restrictions verticales sont souvent autorisées a moins qu'elles n‘aient un
effet négatif sur la concurrence intermarques et non pas intramarque. D'autres arguments n'ayant pas trait a
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I'efficience, le fait par exemple que la restriction verticale exclut ou désavantage des entreprises moyennes,
n'ont guére de chances d'étre retenus dans le cadréodantrust des Etats-Uriis Néanmoins, comme
nous l'avons vu, ils sont susceptibles de I'étre par les tribunaux européens.

Si l'entreprise offre une facilité qui ne peut étre reproduite, I'exclusion peut étre interdite en
invoquant la thése des facilités essentielles, retenue dans plusieurs juridictions. Cette thése peut s'appliquer
méme si l'entreprise dominante est un monopole autorisé mais dont on estime néanmoins qu'il utilise
abusivement le pouvoir dont il dispose.

Lorsque le marché concerné est un marché national, la conduite de l'entreprise dominante
relévera naturellement au premier chef des autorités nationales de la concurrence chargées d'appliquer le
droit local. Dans nombre de cas, les autorités nationales sont les mieux placées pour lever les obstacles
artificiels qui facilitent I'exploitation ou I'exclusion. L'application du droit national de la concurrence peut
€galement étre un instrument important, quoique pas le seul, pour remédier a des pratiques d'exclusion ou
d'utilisation abusive, si ce droit est appliqué strictement et si la conduite incriminée reléve du droit local.
Néanmoins, un probléeme évident est I'application inégale ou méme discriminatoire du droit de la
concurrence dans certaines juridictions.

De fait, le manque de rigueur dans l'application de la politique de la concurrence est d'ores
et déja une source de différend au plan international. En partie pour résoudre ce probleme d’application
inadéquate des législations de la concurrence étrangere, la loi Sherman autorise a porter plainte contre des
pratiques étrangéres anticoncurrentielles qui portent préjudice aux intéréts des exportateurs des Etats-Unis
si certaines conditions sont réuriesAinsi, les tribunaux exigent habituellement que la conduite de
I'entreprise concernée ait un effet direct, substantiel et raisonnablement prévisible sur le commerce
des Etats-Unis.

Dans les conditions prévues par ce premier scénario fictif, I'entreprise étrangére n'est pas
contrainte de demander réparation devant les juridictions locales. Elle peut également invoquer son propre
droit commercial ou son propre droit de la concurrence. Aux termes de la législation des Etats-Unis,
I'existence de cette théorie des "effets" peut étre utile a ceux qui demandent réparation d'une conduite
d'exclusion a I'étranger préjudiciable aux intéréts des exportateurs américains. Néanmoins, ce mécanisme
d'auto-assistance n'est pas encore parfaitement adapté a la solution des probléemes d'accés aux marchés qu
résultent, pense-t-on, de l'application insuffisante du droit étranger de la concurrence. Les raisons en sont
multiples et complexes, et nous nous bornerons a dire que des obstacles d'ordres divers (preuves,
juridictions, souveraineté, politiques) sont susceptibles de surgir en cours de procédure. Par ailleurs, bien
que la théorie américaine des effets ait fait I'objet de nombreuses analyses tant aux Etats-Unis qu'a
I'étranger ces derniéres années, elle n'a guére été évoquée dans le cas d'exportations

Analyse du point de vue de la politique commerciale

Bien que la loi Sherman ait été rarement utilisée a I'encontre de pratiques menées a I'étranger
préjudiciables aux intéréts des exportateurs américains, des faits comparables a ceux retenus dans ce
scénario ont suscité un certain nombre de différends commerciaux bilatéraux, notamment entre
les Etats-Unis et le Japon.

A la différence de la politique de la concurrence qui est axée sur les mesures prises par les

entreprises, a I'exception des mesures antidumping et de sauvegarde, la politique commerciale trouve sa
raison d'étre dans les actes des gouvernements étrangers qui faussent I'accés aux marchés. Les limitations
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"strictement” privées affectant I'accés aux marchés étrangers ne sont généralement pas considérées comme
relevant des regles commerciales intérieures ou internationales.

Il est une exception importante a la proposition générale. Il s'agit des pratiques qui bénéficient
du soutien du gouvernement et qui pourraient étre qualifiées de "déraisonnables" aux termes de la
section 301 du Trade Act 1974 des Etats-Unis, tel qu'il a été amendé.

Les pratiques couvertes par cette définition sont extrémement diverses. Il s'agit en général de
pratiques qui ne sont pas nécessairement incompatibles avec les droits juridiques internationaux
des Etats-Unis mais que l'on juge par ailleurs déloyales et inéquitables et qui peuvent aller jusqu'a la
tolérance par un gouvernement étranger de pratiques anticoncurrentielles limitant les exportations
des Etats-Uni§

Lorsqu'il mene une enquéte formelle au titre de la section 301, le Bureau deTrads.
Representative procéde a des demandes d'informations et a des consultations avec les gouvernements
étrangers quant aux barriéres supposées a l'acces aux marchés. A la différence des enquétes antitrust qui
examinent les obstacles a l'entrée aux marchés, I'enquéte menée dans ce cas particulier est plus large et
porte sur le caractére prétendument "déloyal" de la pratique étrangére. Il n'existe pas de méthodologie
unique ou uniforme pour examiner les plaintes de pratiques déloyales.

De plus, bien que ce soit au plaignant qu'il incombe d'apporter la preuve des pratiques l'ayant
conduit a déposer sa plainte, les normes concernant les preuves sont moins précise dans un cas d'acces au:
marchés que dans un cas antitrust. La section 301 privilégie la négociation par rapport aux décisions. Si le
gouvernement étranger est disposé a engager des négociations avec le Gouvernement des Etats-Unis, il
peut concrétement (mais non juridiguement) se trouver rapidement contraint de fournir la charge de la
preuve.

Si I'on examine les différents accords bilatéraux conclus entre les Etats-Unis et le Japon, y
compris ceux dans lesquels les Etats-Unis ont invoqué la section 301 et les autres dans lesquels il ne I'a
pas invoquée, on constate que dans un certain nombre de ces accords, le Gouvernement japonais s'est
engagé a appliquer strictement sa législation sur la concurrence, de maniere générale et a propos de
secteurs déterminés, en méme temps qu'il s'engageait a encourager activement les importations et a
faciliter le développement de conditions plus concurrentielles sur les nfarchés

Les pratiques d'entreprises isolées sont apparues dans un certain nombre de différends bilatéraux
comme étant la cause d'exclusion anticoncurrentielle des marchés ou de pratiques "déloyales"”, et, dans
plusieurs affaires, il a été fait état de pratiques d'achat discriminatoires de la part de monopoles publics ou
d'anciens monopol&s

La plainte au titre de la Section 301 déposée par Eastman Kodak Company en mai 1995 est la
premiére plainte officielle acceptée par 'USTR qui soit essentiellement fondée sur l'allégation de pratiques
déraisonnables de la part d'un gouvernement étranger (en l'occurrence le Japon) et notamment de la
tolérance de pratiques anticoncurrentielles systématiques. Cette affaire est également intéressante ici en
raison de I'ampleur des parts de marché (70 pour cent chacun) détenues par le plaignant Kodak et par son
principal rival japonais Fuji sur leurs marchés intérieurs respectifs.

D’apres la plainte, a partir du moment ou les barriéres officielles aux échanges ont été abaissées,
le Gouvernement japonais aurait mis en oeuvre 'W®¥re-mesures a la libéralisation" destinées a
structurer le marché de la photographie grand public de maniere a empécher Kodak de se faire une plus
large place sur le marché japonais. De plus, le principal concurrent de Kodak, la société Fuijifilm, aurait
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alors fait main basse sur le systéme de distribution japonais et, avec ses filiales distributrices, conclu des
arrangements verticaux et horizontaux jugés anticoncurrentiels par Kodak. Néanmoins, ce qui est plus
directement intéressant ici, c'est le fait que les auteurs de la plainte estimaient que si |'affaiétrdevait
jugée selon la loi américaine, le systeme de distribution et de rabais de Fuji serait considéré comme
constituant une violation a la Section 2 de la loi Sherman concernant la théorie de "linstallation
essentielle", Fuji s'étant par ailleurs lancée dans des actions qui visaient a établir ou conserver son
monopolé’.

Bien que la loi Sherman puisse s'appliquer au commerce d'exportations, le demarééinéa
déposer sa plainte devant un tribunal commercial. La plainte de Kodak n'expliquait pas les raisons de ce
choix, mais les porte-parole de la société ont laissé entendre que l'une d'entre elles au moins était le fait
gue cette affaire n'avait pas de précédent jugé en fonction de la loi Sherman. Surtout, la société Kodak fait
valoir qu'elle connait des problemes d'accés aux marchés résultant de mesures prises par le Gouvernement
japonais lui-méme, d'ou la décision de Kodak de se réclameroitucdmmercial des Etats-Unis plutot
que des lois antitrufst

Fujifilm, dans sa réfutation de la plainte déposée, a rejeté tous les arguments factuels et
juridiques avancés par Kodak. S'agissant des arguments antitrust, Fujifilm conteste la définitémohdu
donnée par Kodak. La société japonaise fait valoir que Kodak n'a pas réussi a réunir les éléments
nécessaires pour invoquer la théorie des "installations essentielles", qu'elle-méme n'a pas souscrit
d'arrangements illégaux de distribution exclusive et que ce sont en fait les propres arrangements de Kodak
qui aboutissent a une exclusion de ses concurrents.

Cette affaire n'étant pas encore réglée, nous n'avons pas ici l'intention d'apprécier les faits
allégués et réfutés par les deux parties concernées. Ce qui nous intéresse, c'est que le Scénario 1 et les
failles supposées entre le champ d'application du droit de la concurrence et celui du droit commercial ne
sont pas simplement des problémes abstraits mais sont effectivement a l'origine de différends
commerciaux trés actuels. La facon dont |'affaire Kodak-Fuji sera réglée pourrait constituer un précédent
extrémement important, tant du point de vue de la portée et de la méthodologie de la Section 301 des lors
gu'il s'agit de pratiques étrangéres anticoncurrentielles, que du point de vue de I'évolution des méthodes
utilisées pour traiter des problemes qui résultent de restrictions a la fois privées et publiques. C'est la un
cas qui mérite d'étre attentivement examiné a la fois du point de vue commercial et du point de vue de la
concurrence.

Enfin, ce premier scénario (et méme en fait le différend Kodak-Fuji) souléve la question évidente
de savoir si 'OMC sous sa forme actuelle permet de s’attaquer a la conduite privée d’'une entreprise qui
interdit 'accés a un marché. Bien que le GATT (et désormais 'OMC) se préoccupe au premier chef des
actes des gouvernements, on peut concevoir que les pratiques privées relévent également de 'OMC, mais
que néanmoins le fait d’annuler ou de compromettre une concession existante puisse susciter une plainte
en situation de non-isolation conformément a 'OMC si certaines conditions sont réunies.

Comme l'ont noté les juristes, il faudrait trés vraisemblablement qu’'un certain nombre de
conditions soient réunies pour que des pratiques anticoncurrentielles puissent faire I'objet d’'une plainte en
situation de non-isolation dans le cadre du GATT/OMC : premierement, la mesure doit étre prise par le
gouvernemen ; deuxiemement, il faut gu’'elle modifie les conditions de la concurrence instituées par
d’autres engagements ou droits de douane GATT/OAC ; troisiemement, il faut que la mesure prise n’ait
pu étre raisonnablement anticipée au moment des concessions tarifaires &u autres

Les lacunes que ces conditions impliquent au niveau du champ d’application satiétian
négligeables. Ainsi, les plaintes concernant des pratiques exclusivement privées qui limitent I'accés aux
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marchés et qui ne bénéficient d’aucune participation ou d’aucun soutien du gouvernement n’ont guére de
chances d’étre recevables au regard des régles de 'OMC. De plus, la politique de la concurrence en tant
gue telle n’est pas visée par les dispositions de 'OMC, bien que certaines caractéristiques touchant a la
concurrence soient couvertes par certains des nouveaux domaines négociés lors du cycle @Uruguay
Ainsi, bien qu'’il soit possible que, dans certaines conditions, un comportement privé, soutenu par une
autorité locale, puisse faire I'objet d’'une plainte recevable dans le cadre actuel du GATT/OMC, les régles
multilatérales existantes n’offriront de véritables remedes que dans des conditions extrémement précises.
C’est la raison pour laquelle I'extension des disciplines multilatérales aux pratiques commerciales fait
I'objet de sévéres discussions partout dans le monde.

Scénario B : Extension d'influence sur les marchés d'exportations et éviction par les prix

Les actions d'une entreprise dominante peuvent également avoir d'importants effets sur plusieurs
juridictions géographiques lorsque l'entreprise utilise le pouvoir dont elle dispose sur un marché pour
étendre le champ de ses activités internationales. On peut concevoir un deuxiéme scénario si I'entreprise
est en mesure de soutenir ses activités a I'étranger par des pratiques d'exclusion sur son marché intérieur et
des pratiques abusives en matiére de prix a I'étranger.

Analyse du point de vue de la politique de la concurrence

Une variante classique de I'éviction par les prix consiste pour une entreprise dominante a vendre
ses produits a des prix réduits avec l'intention d'éliminer la concurrence et d'accroitre son pouvoir sur le
marché pour pouvoir ensuite porter ses prix au-dessus des niveaux de ceux de ses concurrents. Néanmoins,
c'est la un domaine particulierement complexe du droit et de I'économie, et ces pratiques sont souvent
jugées difféeremment selon qu'on les considére du point de vue de la concurrence ou du point de vue
commercial.

Les tribunaux des Etats-Unis sont ainsi de plus en plus prudents face aux plaintes d'éviction par
les prix dans les affaires antitrust. Si I'on se place du point de vue de l'efficience, la conséquence
immédiate d'une telle pratique est d'abaisser les prix, et des prix plus faibles sont avantageux pour le
consommateur. Celui-ci se trouve 1ésé, du moins en théordgras avoir réussi a exclure ses concurrents
par cette méthode, le vendeur releve ensuite ses prix. En I'absence d'autres obstacles artificiels a I'entrée,
on serait théoriquement amené a penser que méme dans le cadre de ce scénario, les anciens concurrents o
d'autres concurrents peuvent alors entrer & nouveau sur le marché et ramener les prix a des niveaux
compétitifs. C'est la un domaine dans lequel les tribunaux chargés d'appliquer la législation antitrust
des Etats-Unis se sont généralement inquiétés davantage de préserver le jeu de la concurrence que de
protéger les entreprises ou les concurrents.

Ainsi, dans l'affaire E.|. DlPont de Nemours et Compagnie, le FT@jgté une plainte selon
laquelle Dupont aurait cherché & monopoliser le marché du dioxyde de titane en fixant ses prix a des
niveaux qui lui permettaient de dégager des bénéfices, ce qui n'était pas le cas de ses concurrents (dont les
techniques de production étaient moins efficientes). Dans ce cas particlHiEG genoté que la politique
antitrust ne devait pas décourager les entreprises de devenir plus efficientes et de répercuter les bénéfices
de cette efficience sur les consommatéurs

De récentes affaires relevant dédieantitrust des Etats-Unis donnent a penser que I'éviction par
les prix est de plus en plus difficile & prouver.
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Les pratiques d'éviction étaient au centre des arguments avancés dans le cadre de la fameuse
affaire Matsushita Electric Industri@o., Ltd. v. Zenith RadicCorporatiof. Dans ce cas particulier, la
Cour Supréme des Etats-Unis a rejeté I'argument selon lequel les entreprises japonaises avaient constitué
une entente en vue de procéder a une éviction par les prix. La théorie de la Cour a été que I'éviction par les
prix constitue un investissement qui doit étre récupéré ultérieurement par la formation de prix de
monopole. Dans l'affaire Matsushita, la Cour a estimé qu'étant donné la durée d'existence de I'entente
supposée (plus de vingt ans) et le fait qu'il était peu probable qu'elle ait récupéré ses pertes en relevant ses
prix aprés avoir obtenu le résultat qu'elle souhaitait, il était difficile de conclure a l'existence d'une entente
en vue d'éviction.

Les tribunaux américains ont cherché principalement a déterminer non pas s'il existait des
différences de prix entre le marché national et les marchés étrangers, mais plutot la mesure dans laquelle le
prix de l'entreprise procédant a I'éviction était inférieur au colt. L'opinion des experts reste partagée
lorsqu'il s'agit de déterminer le niveau adéquat des colts qu'il faudrait utiliser comme point de départ pour
conclure a l'existence d'une évicfion

Il ressort d'une affaire ultérieure aux Etats-Unis, Brooke Group v.Brown et Williamson
Tobacco, que méme lorsqu'il est manifeste que les prix sont établis en dessous des codts, cela ne suffit
généralement pas a moins que le plaignant puisse prouver qu'il y a possibilité de "récupérer®les colts

La forclusion du pays d'origine qui peut théoriquement susciter des stratégies d'éviction par les
prix n'a pas retenu spécialement l'attention des autorités ou tribunaux antitrust des Etats-Unis. Et, ainsi
gu'il ressort des affaires que nous venons d'évoquer, les tribunaux américains témoignent d'un certain
scepticisme a I'égard des plaintes d'éviction par le¥.prix

Analyse du point de vue de la politique commerciale

Bien que les facteurs identifiés au Scénario B soulévent de nombreuses difficultés du point de
vue du droit de la concurrence, ces mémes facteurs pourraient bien assurer la recevabilité d'une plainte
antidumping. Cette plainte pourrait également étre recevable dans le cadre de la section 301 du Trade Act
de 1974, tel qu’amendé.

La législation antidumping vise a remédier a ce que l'on considére comme des pratiques
commerciales déloyales de la part d'entreprises étrangeres, pratigues qui portent préjudice a leurs
concurrents locaux. De ce point de vue, elle s’'intéresse non seulement au jeu de la concurrence mais aussi
a l'inéquité apparente de certaines pratiques utilisées par les entreprises étrangeres, qui affectent leurs
concurrents dans un marché intérieur.

La base théorique sur laquelle est fondé le droit antidumping a été posée dans les travaux
novateurs de Jacob Vifigrqui a considéré que des mesures antidumping pouvaient étre éventuellement
nécessaires pour protéger les consommateurs locaux de pratiques d'éviction -- par exemple lorsqu'une
entreprise étrangere fixe délibérément les prix de ses produits a un niveau suffisamment bas pour
contraindre les entreprises existantes a cesser leurs activités, acquérir une position de monopole sur le
marché intérieur et mettre a profit le pouvoir dont elle dispose sur ce marché pour relever les prix et
récupérer ses pertes. En théorie, comme on I'a vu a propos de la politique de la concurrence, bien que les
concurrents locaux puissent étre pénalisés par le faible niveau des prix, les consommateurg&tpeuvent
avantagés lorsque les prix sont bas mais seront désavantagés si I'entreprise releve ses prix a un stade
ultérieur. L’éviction par les prix ne se produit pas nécessairement dans un contexte international mais peut
se produire dans un tel conteéXte
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Les raisons pour lesquelles une entreprise peut choisir de vendre au rabais son produit a
I'étranger sont naturellement trés divefses

Le droit commercial international impose des contraintes a certaines pratiques de formation des
prix, par exemple lorsqu'’il y a discrimination au niveau des prix (prix différents pour un méme produit en-
dessous de son codt de production).

En regle générale, les régles applicables au dumping exigent I'examen des différences de prix
entre le marché local et les marchés étrangers. Il faut pour cela déterminer si les importations sont vendues
a un prix inférieur a leur juste valeur (autrement dit, vendues au rabais) et si tel estalecagjelle
marge, et dans quelle mesure ce dumping a causé ou menace de causer un préjudice matériel a une
industrie locale concurrencant les importations et produisant un produit "similaire”.

Aux termes des regles révisées concernant le dumping issues des négociations d'Uruguay, le
dumping est défini comme l'offre d'un produit a la vente sur un marché d'exportation a un prix inférieur a
sa "valeur normale”, laquelle est a son tour définie comme le prix pratiqué par une entreprise sur son
marché national au cours d'opérations commerciales normales. Les prix inférieurs aux co(ts moyens totaux
sont classés dans cette catégorie. En l'absence de ventes sur le marché intérieur, on utilise le prix
comparable le plus élevé pratiqué sur des marchés tiers, ou les colts estimés de production de I'entreprise
exportatrice majorés d'un montant raisonnable pour les bénéfices, les frais d'administration et autres frais
pour déterminer la valeur normale.

Aux Etats-Unis, la plupart des affaires antidumping font intervenir des comparaisons de prix
entre le marché local et le marché américain et il n'est pas nécessaire de prouver que les ventes se font a un
prix inférieur au codt. Si les prix du marché local ne peuvent étre déterminés, les autorités américaines
(ainsi que les régles multilatérales) comparent les prix avec un co(t estimé ("construit") des produits en
cause. Dans les affaires antidumping ou les colts jouent un réle important, le législateur tefidrérse
aux coQts totaux moyens, tandis que dans les affaires antitrust, les tribunaux peuvent utiliser les codts
variables marginaux ou moyéhs

Il existe de nombreuses différences de méthodologies et de préoccupation entre le droit de la
concurrence et le droit antidumping -- ne serait-ce qu’en ce qui concerne la définition, les normes retenues
en matiére de préjudice et les conditions concurrentielles de la branche d’activités considérée.

Il est enfin possible que la situation supposée dans le présent scénario puisse faire I'objet d’'une
plainte au titre de la section 301, si I'on estime que I'entregtissgére bénéficie du soutien de son
gouvernement ou si celui-ci tolére une conduite systématiquement anticoncurrentieeséuies
obstacles a I'acces au marché etlguassure les conditions d’exploitation qui lui permettent de vendre a
bas prix a I'étranger.

Entreprises publiques et monopoles autorisés

On trouvera dans les paragraphes qui suivent quelques observations prudentes sur les problemes
gue posent les entreprises contrélées par I'Etat et les monopoles autorisés aux autorités chargées de la
politique de la concurrence et de la politique commerciale. Nous évoquerons en outre rapidement quelques
faits nouveaux importants récemment intervenus dans le cadre de I'OMC concernant la lutte contre les
pratiques abusives des monopoles autorisés sur les marchés des services.
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Comme I'ont constaté bon nombre de spécialistes du droit et de la politique de la concurrence, les
pratiques des entreprises d'Etat ainsi que des monopoles autorisés soulévent des problemes importants et
trés complexes sur ces deux plans. En régle générale, le droit de la concurrence retenu dans nombre de
juridictions s'applique aussi aux entreprises d'Etat ou aux monopoles autorisés.

En d'autres termes, méme les monopoles autorisés ou les quasi-monopoles ne peuvent avoir en
toute liberté des pratiques anticoncurrentielles. Plusieurs pays ont mis au point des regles complexes visant
ces entreprises. La loi antitrust des Etats-Unis prévoit tout un éventail d'exemptions au niveau fédéral et au
niveau des Etats. Ainsi, la "doctrine de l'action de I'Etat" autorise certaines mesures privées adoptées
conformément a la politique déclarée du gouvernement d'un Etat et étroitement surveillées par I'Etat en
guestion. De ce point de vue, la pratique autorisée doit étre le produit d'une intervention délibérée de I'Etat
et non pas simplement le produit d'un accord entre des parties firivées

Selon un expert, I'Union européenne a largement rejeté cette doctrine dans la mesure ou la
politique de la concurrence bénéficie d'un statut "constitutionnel" au niveau européen, alors qu’elle n'a
qu'un statut législatif aux Etats-Ufis

Il n'entre pas dans le cadre de notre propos d'examiner les doctrines juridiques qui limitent
I'application du droit de la concurrence a la conduite d'entreprises encouragées ou autorisées par le
gouvernement et qui sont susceptibles de faire échapper les entreprises locales aux contraintes des textes.
Nous n'examinerons pas davantage la facon dont ces doctrines ont été appliquées par différentes
juridictions. Néanmoins, il est essentiel d'identifier les doctrines de ce type et de déterminer leur
application au plan interne et dans le contexte d'activités internationales si I'on veut examiner dans le détalil
I'ensemble des politiques de la concurrence affectant les monopoles ou les entreprises dominantes.

Les marchés du secteur des services méritent également de retenir I'attention a cet égard, bon
nombre d'entre eux étant assujettis & une stricte réglementation interne par les autorités fiaQanales
plus est, sur nombre de marchés de lindustrie des services, les prestataires de services ont été des
monopoles ou des quasi-monopoles autorisés.

Les obstacles aux échanges de services ont été parfois explicites et discriminatoires (interdictions
d'exercer faite aux juristes étrangers, restrictions imposées a l'acquisition et la création d'institutions
financieres, restrictions a l'acquisition par des intéréts étrangers de certains droits de radiodiffusion, ou
encore restrictions a l'investissement). Dans d'autres cas, et ceci rentre davantage dans notre propos, les
obstacles peuvent étre explicites et non discriminatoires. Dans cette derniére catégorie, on peut citer les
réglementations internes concernant les monopoles nationaux (par exemple dans les secteurs des
télécommunications et des chemins de fer) qui ont souvent étroitement limité I'accés de nouveaux entrants,
gu'ils soient nationaux ou étrangers, et qui ont déterminé la nature de la concurrence a l'intérieur du marché
considéré.

Pour plusieurs raisons internes et internationales différentes (par exemple [I'évolution
technologique, des initiatives locales de réforme réglementaire, la différenciation croissante des
produits, etc.), les deux dernieres décennies ont été marquées par la libéralisation des contraintes qui
limitaient la concurrence interne dans les industries de services et freinaient le développement des
échanges internationaux de servitdse fait est qu'un nombre non négligeable de pays développés et en
développement se sont lancés dans de vastes programmes de déréglementation, de privatisation et de
libéralisation des échanges et des investissements. On ne saurait minimiser l'importance des échanges dans
le secteur des services lorsque I'on sait qu'au cours de la derniére décennie, ils ont augmenté plus vite que
les échanges de marchandiSes
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L'Accord général sur le commerce des services (GATS) conclu dans le cadre des Négociations
commerciales multilatérales d'Uruguay est le premier accord définissant un certain nombre de régles
multilatérales applicables aux échanges de services. Le GATS “a pour but de réduire ou de supprimer les
mesures gouvernementales qui empéchent la libre fourniture de services au-dela des frontieres ou qui
introduisent une discrimination a l'encontre des entreprises de services contrblées par des capitaux
étrangers et exercant a l'intérieur des frontiéres natiofiales”

Le GATS contient une série de régles et principes généraux (traitement de la nation la plus
favorisée, par exemple), ainsi que des engagements spécifiques (accés aux marchés, traitement
national, etc.) qui sont consolidés dans les listes des différents membres ; il prévoit I'engagement pour les
membres de procéder périodiqguement a des négociations en vue d'élever progressivement le niveau de la
libéralisation ; il contient également des obligations de réglement des différends et d'exécution des
obligations, ainsi qu'une série d'annexes et d'addendums portant sur des problémes sectoriels et sur la mise
en oeuvre du GATS

Il convient tout particulierement de noter pour notre analyse que le GATS prévoit deux clauses
générales qui pourraient avoir d'importantes retombées visant les pratiques commerciales des fournisseurs
de services susceptibles de nuire a la concurrence sur un nRltch@récisément, I'Article VIII dispose
qgue les fournisseurs monopolistiques de services ne doivent pas agir d'une maniere incoavpatible
l'obligation de traitement de la nation la plus favorisée prévue par I'Accord ou avec leurs engagements
spécifiqueS. De méme, lorsque le fournisseur monopolistique d'un Membre entre en concurrence pour la
fourniture d'un service se situant lors du champ de ses droits monopolistiques, le GATS oblige les
gouvernements membres de I'OMC de faire en sorte que ce fournisseur n'abuse pas de sa position
monopolistique sur le marché considéré'Article VIII désigne explicitement le Conseil du commerce
des services comme l'enceinte dans laquelle un membre de I'OMC est en droit de demander des
renseignements spécifiques sur la conduite d'un fournisseur de services disposant de monopole, et oblige
en outre les membres de 'OMC a notifier au Conseil leur intention d'accorder des droits monopolistiques
supplémentaires. L'Article VIII s'appliqgue également aux autorisations formelle ou informelles accordées a
un petit nombre de fournisseurs de services qui "empéchent substantiellement la concurrence entre ces
fournisseurs sur [son] territoird"

Dans l'Article IX sur les pratigues commerciales, le GATS reconnait qu'outre les conduites
monopolistiques identifiées a I'Article VIII, d'autres pratiques commerciales des fournisseurs de services
peuvent limiter la concurrence et restreindre le commerce des services. L'Accord ne précise pas la conduite
qui peut donner lieu a de telles craintes mais exige la tenue de consultations concernant les pratiques
commerciales prétendument restrictives si la demande en est faite par un autre gouvernement membre de
'OMC

Conclusions

Dans la premiére partie de cette note, on a tenté de mettre en lumiere certains points de
similitude et de divergence des |égislations relatives a la concurrence visant les conduites éventuellement
abusives d'une entreprise isolée. L'abus par une entreprise isolée du pouvoir qu'elle exerce sur le marché
est une préoccupation que I'on retrouve dans toutes les Iégislations sur la concurrence. Néanmoins, les avis
des experts et l'interprétation des juridictions different sensiblement quant a I'éventail de pratiques qu'il
convient de condamner. Il est probable que les experts des problemes de concurrence s'accorderont
largement a penser que le droit de la concurrence doit empécher les entreprises disposant d'un important
pouvoir sur le marché d'exercer ce pouvoir de maniére a contréler les prix, limiter la production et exclure
les concurrents. Néanmoins, au-dela de ces pratiques spécifiques, les avis des experts divergent

76



sensiblement quant aux effets exercés sur la concurrence par d'autres pratiques -- telles que les limitations
verticales -- utilisées par une entreprise dominante sur un marché unique ou par dela les frontiéres.

Il ressort par exemple des différences de fond entre le droit des Etats-Unis et le droit de la
Communauté européenne que les efforts visant a établir une regle internationale unifiée a I'égard de la
conduite d'une entreprise isolée risquent d'étre au mieux difficiles et sans doute pas véritablement
nécessaires. Les scénarios discutés dans les paragraphes qui précédent donnent a penser que la conduit
d'une entreprise isolée peut avoir des effets internationaux et, par ailleurs, que les conclusions concernant
les remédes ay apporter ou méme la nécessité d'y remédier peuvent étre trés différentes selon que I'on se
place dans la perspective de I'accés au marché (c'est-a-dire la perspective de la politique commerciale) ou
dans celle de I'entrée sur le marché (c'est-a-dire la perspective de la politique de concurrence).

Il va de soi qu'il serait sans doute aussi difficile de parvenir a un accord international (ou méme
interne) dans des domaines ou les solutions proposées par la politique commerciale et par la politique de la
concurrence sont contradictoires -- ainsi, dans les cas d'éviction par les prix qui peuvent donner lieu a des
plaintes antitrust ou antidumpifig

Dans le contexte d’examens du droit commercial et de la concurrence allant au-dela de I'abus de
position dominante et de ses effets internationaux, de nombreuses propositions ont été faites ces derniéres
années pour faire face aux problenges apparaissent dans le méme contexte ou la contestabilité des
marchés est devenue une préoccupation nationale et internationale. Ainsi, des propositions ont été faites
pour développer le role de la politique de la concurrence dans le contexte des pratiques commerciales
déloyales, pour définir de nouveaux chefs d'accusation en cas d'éviction interrfitipoaterechercher
activement une intensification de la coopération entre les autorités chargées de faire appliquer les régles de
la concurrend® ou pour mettre sur pied des disciplines internationales concernant la politique de
concurrencg. Ces propositions et d'autres encore doivent étre examinées de maniére plus poussée.

NOTES
1. Par exemple, Section 1 de la loi Sherman, Section 3 de la loi Clayton, et loi Robinson-Patman.
2. La "monopolisation" ou "les tentatives" de monopolisation sont des termes utilisés dans la

loi Sherman ; la formule correspondante dans la CE figure dans les dispositions traitant de
“l'abus de position dominante". Ces différents termes sont utilisés indifféeremment dans la

présente introduction. Les différences de fond sont discutées plus en détail dans le corps du
document.

3. Voir par exemple Richard Whish, Competitibaw, 3rd ed. (London: Butterworths, 1993);
D.M. Raybould & Alison Firth, _ComparativedLaw of Monopolies (London:  Graham
& Trotman 1994); Eleandfox, "Monopolization and Dominance in the United States and the
European Community: Efficiency, Opportunity and Fairness”, 61 Notre Dame L.
Rev. 981 (1986). La comparaison faite dans le présent document entre les législations
des Etats-Unis et de la Communauté européenne s'inspire trés largement de ces travaux.
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10.

11.

12.

13.

On ne traite pas ici les probléemes particuliers liés a l'abus de position dominante par des
monopoles appartenant a I'Etat ou autorisés par lui, pas plus que I'on ne discute des textes relatifs
aux fusions. La premiére de ces questions est abordée de facon succincte dans I’Addendum qui
précede.

Une entreprise peut faire monter ou maintenir les prix a des niveaux supérieurs aux niveaux
compétitifs en limitant sa propre production ou elle peut faire monter les prix ou les empécher de
baisser en alourdissant les colts que doivent supporter ses rivaux, les contraignant par la méme a
limiter leur production. Voir T. Krattenmaker, R. Lande, et S. Sallop, "Monopoly Power and
Market Power in Antitrust Law", in_Revitalizingntitrust in_its SecondCentury publié par

H. First, E. Fox et R. Pitofsky (New York: Quorum Books 1991), at 7.

Selon la Section 2 de la loi Sherman : "Toute personne qui monopolise ou tente de monopoliser,
OuU qui s'associe ou conspire avec une ou plusieurs autres personnes pour monopoliser une part
guelconque des échanges ou du commerce entre les différents Etats, ou avec des ressortissants
étrangers, est déclarée coupable de conduite illégale..." 15 U.S.C.A. Section 2 (1982).

E. Fox, supra note 3.

Peu de concepts de la législation antitrust échappent totalement a la controverse. Méme la notion

de "bien-étre des consommateurs" et les préoccupations qui la sous-tendent restent discutables.
Pour certains, le bien-étre des consommateurs est essentiellement une question d'efficience

économique, et donc le délit que la loi doit condamner est l'inefficience en ndffzetation

de ressources qui accompagne un pouvoir excessif sur le marché. Pour d'autres en revanche, le
bien-étre des consommateurs tel que I'a concu le Congrés est un concept plus large que

I'efficience économique. On trouvera une analyse plus détaillée de ces points de vue opposés

dans T. Krattenmaker, et. al., supra note 5.

384 U.S. 563 (1966) & 570-71.

Dans l'affaireU.S. v. E.l. du PontdeNemours& Co, le pouvoir de monopole a été défini
comme "le pouvoir de contrdler les prix ou d'exclure la concurrence". 351 U.S. 377 (1956).

Dans la fameuse affaire Alcda Juge Learned Hand a déclaré qu'une part de marché de 90 pour
cent est "suffisante pour constituer un monopole ; il n'est pas certain que ce soit le cas avec une
part de marché de 60 ou 64 pour cent, et une part de marché de 33 pour cent ne constitue
manifestement pas un monopole.” U.S. v. Aluminum Co. of America, 148 F2d 416 (1945).

Voir Swift & Co. v. U.S., 196 U.S. 375, Spectrum Sports, Inc. v. Mcquillan, U.S. 113 S. Ct 884.

Il semble que la jurisprudence n'ait pas réellement tranché le probléme complexe de la définition
d'une "intention illégitime". En concluant a l'existence d'une intention anticoncurrentielle, on
risque d'élargir par trop la portée du délit. Mais un jugement plus prudent risque de se traduire
par un préjudice aussi bien pour les consommateurs que pour les concurrents. Selon un résumé
de la jurisprudence, les types suivants d'intention ont été jugés suffisants : "intention d'obtenir un
pouvoir de monopole ou d'obtenir un pouvoir suffisant pour contrbler les prix ; intention
d'exclure la concurrence ; intention d'accomplir l'acte correspondant a la définition du délit
envisagé". Voir Herbert Hovenkamp, Federal Antitrust Policy (Minn: West Publishers 1994).

H. Hovenkamp, Id. a 260.
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15.

16.

17.

18.

Voir Eleanor Fox et J. Ordover, "Harmonization of Competition and Trade Law: The Case for
Modest Linkages of Law and Limits to Parochial State Action, prepared for Columbia University
Law School Conference on Multilateral Trade Regimes in the 21st Century, November 3-4,
1995. Malgré le laxisme relatif de la Iégislation ameéricaine a certains égards, les tribunaux et les
autorités chargés de faire respecter les textes aux Etats-Unis continuent de poursuivre les
comportements anticoncurrentiels des entreprises dominantes. Dans |@ffaire Microsoft,

CCH section 71, 096 [1995], il a été interdit a Microsoft d'utiliser certaines pratiques déloyales
de sous-traitance verticale aux termes d'un arrét.

Voir U.S. v. Colgate & Co., 250 U.S. 300 (1919). Daatte affaire déja ancienne, la Cour
Supréme a estimé que la loi Sherman ne limitait pas le droit d'une entreprise de juger de la
conduite a tenir a I'égard de ses partenaires commerciaux.

Voir, MCI Communications Corp v. AT&T Co. 708 F.2d 108&me Cir. 1983). On a estimé

dans ce cas précis qu'en refusant de connecter les installations de MCI aux réseaux locaux
controlés par des filiales d'AT&T, le défendeur avait monopolisé le marché des
télécommunications a longue distance, empéchant MCI d'offrir des services a longue distance
concurrents. La Septieme Circonscription a réaffirmé la théorie des facilités essentielles selon
laguelle un monopole contrélant une installation essentielle peut étre contraint d'en accorder
l'acces a ses concurrents. La Cour a fondé sa conclusion sur quatre éléments : (1) le monopole
doit contrbler une facilité essentielle ; (2) un concurrent doit étre dans l'incapacité de reproduire
pratiguement ou raisonnablement la facilité essentielle ; (3) le concurrernt doit s'étfasen

l'accés a cette facilité ; et (4) le monopole aurait été en mesure de fournir cette facilité. La
théorie des facilités essentielles n'échappe pas a la controverse aux Etats Unis. Le professor
Philip Areeda a suggéré que la pratique n'apporte pas un soutien sans faille a la doctrine. Voir
Philip Areeda “Essential Facilities: An Epithet in Need of Limiting Principles”, Antitrust Law
Journal Vol. 58 (1990). Un autre expert en matiére anti trust décrit la doctrine comme “l'une des
bases de poursuites au titre de la Section 2 de la loi Sherman soulevant le plus de complications,
d’incohérences et difficultés de mise en oeuvre”. Voir H. Hovenkamp, supra note 12 a 272.

Voir E. Fox, supra note 3 and Aspen Skiing v. Aspen Highlands Skiing Corp., 105 S. Ct. 2847
(1985). Dans cette affaire, la Cour Supréme des Etats-Unis a confirmé une décision de la
10eme circonscription obligeant I'Aspen Skiing Company, qui possédait trois des quatre
sommets de la station de ski d'Aspen et refusait de vendre un droit d'acces en coopération au
propriétaire du quatriéme sommet a été contraint de continuer d'offrir I'acces a cette installation.
Les experts de la concurrence aux Etats Unis continuent de débattre de la portée qu’il convient de
donner a l'application de ce principe. Certains ont ainsi suggéré que 'obligation deatraiter

un (ou des) partenaire(s) dans une entreprise conjointe préexistante paraissait logique mais que
tel ne paraitrait pas le cas si I'affaire Aspen devait créer de toute piece une obligation de traiter
dans des situations ou ne préexistait aucun arrangement commercial.

Voir par exemple, Berkey Photo v. Eastman Ko@ak 603 F.2d 263 ; White & White Inc. v.
American Hospital Supply Corp, 723 F. 2d 495 (6th Cir. 1983) and Kerasotes Michigan theaters
v. National Amusemets Inc., 854 F. 2nd 135 (6th Cir. 1988). Dans cette derniére affaire, la
Sixiéme Circonscription a estimé gu'il n'était pas nécessaire que "la partie qui cherche a étendre
son pouvoir de monopole d'un marché donné a un deuxiéme marché ait un pouvoir de monopole
ou une position dominante sur ce deuxiéme marché. Ainsi que l'a noté la Deuxieme
Circonscription : "une entreprise commet une infraction a la section 2 en utilisant le pouvoir de
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19.

20.

21.

22.

23.

24.

25.

monopole dont elle dispose sur un marché pour obtenir un avantage compétitif sur un autre
marché, méme si elle ne tente pas de monopoliser ce deuxiéme marché... Il n'y a aucune raison
d'autoriser l'exercice d'un tel pouvoir au détriment de la concurrence, pas plus sur le marché
contrélé que sur tout autre marché. Le fait que la concurrence sur le marché visé ne soit pas
supprimée mais simplement faussée ne rend pas la chose plus admissible. Les effets
économiques et sociaux d'une extension du pouvoir de monopole rendent une telle conduite
condamnable." La Cour poursuit en insistant sur le fait que "lorsque le seul objectif d'un tel
accord est d'étendre la position dominante d'une entreprise a un autre marché sans que ce résultat
soit obtenu par la mise au point d'un produit de qualité supérieure ou du fait d'autres avantages
compétitifs [égitimes", cette conduite n'est pas admissible.

Voir H. Hovenkamp, supra note 12 a 284.
Voir E. Fox, supra note 3.

Voir E. Fox, supra note 3. De nombreusdfaires ont concerné certaines manoeuvres
d'entreprises disposant d'important pouvoir sur le marché, par exemple, des arrangements
instituant des liens, des pratiques d'éviction en matiére de R.D., des prix d'évictions, etc.

L'Article 86 du Traité de Rome dispose ce qui suit : "Est incompatible avec le Marché commun
et interdit, dans la mesure ou le commerce entre Etats membres est susceptible d'en étre affecté,
le fait pour une ou plusieurs entreprises d'exploiter de fagon abusive une position dominante sur
le marché commun ou dans une partie substantielle de celui-ci. Ces pratiques abusives peuvent
notamment consister a :

(a) imposer de facon directe ou indirecte des prix d'achat ou de vente ou d'autres conditions de
transaction non équitables ;

(b) limiter la production, les débouchés ou le développement technique au préjudice des
consommateurs ;

(c) appliquer a I'égard de partenaires commerciaux des conditions inégales a des prestations
équivalentes, en leur infligeant de ce fait un désavantage dans la concurrence ;

(d) subordonner la conclusion de contrats a l'acceptation, par les partenaires, de prestations
supplémentaires qui, par leur nature ou selon les usages commerciaux, n‘ont pase lien
l'objet de ces contrats." Traité instituant la Communauté économique européenne,
25 mars 1957, Article 86.

E. Fox, supra note 3.

De ce point de vue, les dispositions du Traité de Rome qui visent des objectifs autres que
I'efficience économique répondent peut-étre au souci d'assurer une certaine protection aux petites
entreprises a mesure que I'Europe progresse vers la création d'un marché européen plus intégré.
De telles valeurs non économiques apparaissaient plus clairement dans le droit antitrust
des Etats-Unis lorsque ce pays en était au début de l'intégration de I'économie nationale.

Dans l'affaire United Brands v. Commission, la Commission a considéré que United Brands
occupait une position dominante, avec 45 pour cent du marché de la banane au Bénélux,
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

en Allemagne occidentale, au Danemark et en Irlande. Dans les affaires Hoffmann-La Roche et
Micheline Nederlandsche, la Cour européenne de justice a conclu que les sociétés concernées
avaient atteint une position dominante avec des parts de marché comprises entre 40 et 60 pour
cent.

R. Wish, supra note 3 a 263.
Id. a 249.

Il importe de souligner que méme un monopole statutaire n'échappe pas aux dispositions de
I'Article 86. Voir R. Wish, Id. a 260.

Voir D.M. Raybould & A. Firth, supra note 3 a 504.

Voir les arréts General Motors et United Brands. Dans l'affaire General Motors Continental, la
Cour de justice a estimé, bien qu'elle n'ait pas conclu a I'existence d'un abus dans ce cas précis,
gu'une entreprise pouvait utiliser abusivement sa position dominante en imposant un prix
"excessif par rapport a la valeur économique du service fourni, ce qui a pour effet de freiner les
importations paralléles en neutralisant les prix éventuellement plus favorables pratiqués dans
d'autres régions de vente de la Communauté". 1 CMLR 95[1976] a 109. atiase

United Brands, la Cour a également considéré que la Commission n'avait pas apporté la preuve
d'un niveau de prix excessif mais a réaffirmé le principe défini dans I'affaire General Motors,

a savoir qu'un prix n'ayant pas de relation raisonnable avec la valeur économique du produit
fourni constituait un abus. 1 CMLR 429 [1978] a 502.

Id.

Voir E. Fox, supra note 3 dBerkeyPhoto, Inc.v. Eastman Kod&o., 603 F.2d 263, 294
(2d Cir. 1979), cert. denied, 444 U.S. 1093 (1980).

Voir Alexis Jacquemin, "Abuse of Dominant Position and Exclusionary Practices: A European
View", supra note 5 a 261.

Voir Istituto Chemioterapico Italiano SpA and Commercial Solvents Corporation
v. E.C. Commission, CMLR 1 [1974] et E. Fox supra note 4.

Commercial Solvents Id. a 340.

De la méme facon, dans l'affaire Telemarketing, la Cour a conclu qu'une entreprise occupant une
position dominante ne peut "se réserver une activité annexe qui pourrait étre exécutée par une
autre entreprise dans le cadre de ses activités sur un marché voisin mais distinct, avec la
possibilité de supprimer toute concurrence de cette entreprise”. Un juriste européen a noté que
dans certaines affaires récentes, les jugements rendus laissent méme entendre que la Commission
pourrait imposer a une entreprise occupant une position dominante I'obligation de veiller a ce que
la concurrence s'exerce gbit maintenue sur tous les marchés sur lesquelseriece une
influence. Il est possible, note ce juriste, que cette interprétation puisse s'appliquer a l'obligation
de partager les droits de propriété intellectuelle avec des parties tierces afin de leur permettre de
créer un nouveau produit pour lequel il existe une forte demande des consommateurs, quand bien
méme le nouveau produit pourrait rivaliser avec le produit existant du propriétaire des droits de
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37.

38.

39.

40.

41.

42.

43.

44,

45.

propriété intellectuelle. Voir Romano Subiotto, "The Right to Deal with Whom one Pleases
under EEC Competition law: A small Contribution to a Necessary Debate", 6 ECLR [1992].

Voir R. Whish supra note 3 a 277.
Id. a 277.

Voir Id. 276 et Hoffman La Roche & Co AG v. Commission : la Cour européenne de justice a
estimé que la société avait abusé de sa position dominante en concluant des accords d'achat
exclusif avec certains de ses clients et en offrant en outre des remises de fidélité ou des rabais
"sous réserve que le client se procure la totalité ou la majeure partie de ses approvisionnements,
gu'il s'agisse de grandes ou de petites quantités, auprés de I'entreprise occupant la position
dominante.

La définition du monopole privé est la suivante : "activités industrielles ou commegeédes
auxquelles un chef d'entreprise, soit individuellement, soit en association ouveatchéa avec
d'autres chefs d'entreprise, soit encore de quelque autre maniére, exclut ou contréle les activités
d'autres chefs d'entreprise, provoquant de ce fait, contrairement a lintérét public, une forte
réduction de la concurrence dans un domaine particulier". Voir Antimonopoly Act, Art. 2,
para. 5.

Voir H. lyori and A. Uesugi, Théntimonopoly Laws and Policies of Japan (New York :
Federal Legal Publications) 1994 p. 102.

Id. & 100.

Mitsuo Matsushita et Thomas Schoenbaum, JapamesaationalTradeand InvestmentLaw

(1989) at 151. Dans l'affaire Snow Brand de 1956, deux producteurs de produits laitiers avaient
conclu une entente secréte avec une institution financiére et une coopérative d'agriculteurs.
L'institution financiére accordait des préts aux agriculteurs a condition qu'ils acceptent de ne pas
fournir de lait aux concurrents des deux fabricants. Id. a 151.

Dans l'affaire Toyo Seikan, l'entreprise avait une part de marché de 50 pour cent lorsqu'elle a
acquis la majorité du capital de quatre autre sociétés, portant ainsi sa part de marché a 75 pour
cent. Toyo a cherché a limiter le territoire géographique de l'une des entreprises dont il avait
acquis les actions. On a parlé dans ce cas précis de contrble direct. Schoenbaum et Matsushita
p. 151. Un contrdle indirect a ét&ercé dans l'affaire Noda Soy Sauce. Dans ce cas patrticulier,

le principal fabricant de sauce soja demandait aux détaillants d'appliquer un prix de vente précis.
Du fait de la structure de ce marché, les petites entreprises n'avaient apparemment pas d'autres
possibilités que d'appliquer des prix de détail identiques. La Cour compétente a estimé que les
prix de détail pratiqués par Noda avaient pour effet de lui donner un "contréle indirect" sur les
décisions de prix des entreprises concurrentes. Les experts n'ont apparemment pas considéré qu'il
s'agissait la de l'interdiction de la formation de prix paralléles. Il semble en fait que I'entreprise
dominante qui exige par voie de coercition la fixation des prix de revente a un niveau déterminé,
contraignant par la méme ses concurrents plus faibles a l'imiter, a probablement exercé un
contréle indirect interdit sur un marché. Id. a 152.

Voir Mitsuo Matsushita, "Private Monopolization and Monopolistic Situations" in Zentaro
Kitagawa, ed. Doing Business in JagaA94) at ix 2-13 section 2.06.
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47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

Voir M. Matsushita et T. Schoenbaum, supra note 43 a 147.

La section 2.7 définit l'expression "situation monopolistique". La section 8.4 de la loi
anti-monopole vise les situations monopolistiques. Elle dispose que la JFTC peut "ordonner au
chef d'entreprise concerné, conformément aux procédures prévues a la Divisiortidnsféeer

une partie de ses activitts ou de prendre toute autre mesure nécessaire pour rétablir la
concurrence concernant les biens ou services en cause : étant entendu que cette disposition ne
s'applique pas aux cas ou la Commission estime que ces mesures peuvent réduire I'échelle des
activités dudit entrepreneur au point d'alourdir fortement les colts nécessaires a la production des
biens ou des services que ce chef d'entreprise fournit, de compromettre sa situation financiére et
de lui rendre difficile de préserver sa compétitivité internationale, ou encore lorsque d'autres
mesures de remplacement peuvent étre prises que la Commission juge suffisantes pour rétablir la
concurrence concernant les biens et services concernés”. Chapitre lll-Il, section 8.4 (1) AMA.

Voir M. Matsushita, supra note 45.
Id. a IX 2-21 section 2.09.

Les profits excessifs sont des profits qui "dépassent, et de loin, le taux de profit type de la
catégorie d'activité qu'exerce le chef d'entreprise". Quant a savoir ce que I'on entend par codts de
vente et frais généraux excessifs, il semble bien, pour autant que I'on puisse en juger, que ce soit
par référence aux pratiques types du secteur d'activité concerné. Le taux de profit type est
déterminé en faisant la moyenne des données relatives aux profits dans le secteur d'activité
concerné. Voir lyori et Uesugi, supra note 38.

Id. a 197.
M. Matsushita, supra note 45.

A la lumiere du différend Kodak-Fuji section 301 qui n'est pas encore réglé, il est intéressant de
noter que les fabricants de pellicules photographiques en couleur figurent sur la liste des
branches d'activité qui répondent au critére de la structure du marché prévu a la Section 84.

Voir E. Fox et J. Ordover, supra note 14.

Si le droit américain et le droit étranger sont en contradiction, les tribunaux s'efforcent souvent
de ménager au mieux les intéréts des deux parties.

En d'autres termes, les raisons mémes qui rendent souhaitables d'appliquer la Iégislation antitrust
a des pratigues exercées a l'étranger et ayant un effet préjudiciable pour les exportateurs
ameéricains -- sa rigueur analytique et les critéres retenus -- peuvent lI'empécher de donner des
résultats sauf en cas de pratiques exceptionnellement choquantes.

Dans le cadre de la mise en oeuvre des accords d'Uruguay, cette disposition de la section 301 a
été encore précisée. Dans le Statement of Administrative Action (SAA) qui accompagnait le
projet de loi mettant en oeuvre les accords issus des négociations d'Uruguay, il était noté que
"'Administration appliquera strictement la clause de la Section 301 concernant la “tolérance
d'activités anticoncurrentielles' pour réagir le cas échéant a des comportements anticoncurrentiels

83



58.

59.

60.

61.

62.

63.

64.

65.

étrangers. Les pratiques visées par cette disposition couvrent, entre autres, la tolérance de
comportements assimilables a des ententes ou la tolérance de pratiques d'achat fermé (y compris
la contrainte collusoire de distributeurs ou de clients) qui empéchent ou lif#ecds

des Etats-Unis de maniére concertée et systématique"”. L'USTR est tenue d'examiner toute une
série d'informations pour évaluer la tolérance d'un gouvernement étranger a I'égard de telles
pratiques, et elle est également obligée de "vérifier si les activités anticoncurrentielles sont
incompatibles avec les propres lois du pays étranger, dans quelle mesure ces activités ont été
systématiques et pernicieuses, et a quel degré elles ont affecté le commerce intérieur ou extérieur
des Etats-Unis". Voir Statement of Administrative Action, H.R. Doc., No. 103-316, 103d Cong.,

2d. Sess., 656-895 (1994).

On peut en donner pour exemples les accords bilatéraux conclus entre les Etats-Unis et le Japon
dans les secteurs du verre, des semi-conducteurs, du papier et des industries du batiment ainsi
gue le Programme bilatéral concernant les obstacles structurels.

Dans le cadre des différends commerciaux entre les Etats-Unis et le Japon, il a ainsi été reproché
aux principales entreprises japonaises dans les secteurs du verre, de l'automobile et des
télécommunications, de recourir a des pratiques d’exclusion.

Voir, Privatizing Protection: JapaneséMarket Barriers in ConsumerPhotographicFilm and
ConsumerPhotographicPaper Memorandum in Support of a Petition Filed Pursuant to
Section 301 of the Trade Act of 1974, as Amended. Mai 1995.

Il est intéressant de noter que si Kodak avait engagé une action antitrust, la définition du marché
géographigue concerné aurait revétu une importance déterminante. Ainsi, dans le cas d'une
analyse antitrust, on aurait pu se demander si le marché a prendre en compte était le marché
japonais ou le marché mondial de la pellicule grand public. Si I'on avait retenu la premiére
définition, il est probable que lI'on aurait considéré que Fujifilm disposait d’'un pouvoir de
monopole, alors qu'avec la seconde définition, on avait sans doute conclu que le pouvoir de
Fujifilm sur le marché était moindre que celui de Kodak.

Voir Bernard M. Hoekman et Petros C. Mavroidis, “Competition, Competition Policy and the
GATT”, in The World Economy, Vol 17, March 1994 a 141.

Voir, par exemple, I'accord sur les mesures concernant les investissements et liées au commerce
ainsi que les paragraphes consacrés au GATS dans I’Addendum joint.

Voir Edward M. Graham, "Competition Policy in the United State&7,adans C. Green et

D. Rosenthal, ed. CompetitidRegulationwithin the APEC Region(a paraitre). Les traitements
réservés et les différentes jurisdictions a I'éviction par les prix ont été analysés dans “Prix
d’éviction” (Paris, OCDE, 1989).

Dans un récent article fort intéressant sur les lecons a tirer de cette affaire, le Professeur
Harry First fait valoir que la théorie dédommagement/investissement de la Cour Supréme
négligeait le fait que l'objectif premier de I'entente n'était peut-étre pas de réaliser des bénéfices
sur le marché des Etats-Unis mais plutdt de préserver les bénéfices sur le_marché Yiational
Harry First, "An Antitrust Remedy for International Price Predation: Lessons from Zenith

v. Matsushita" Pacific Rim Law &olicy JournalVol. 4, No. 1 (1995) a 211.
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67.

68.

69.

70.

71.

72.

73.

Id. De méme, dans le cas européen de AKZO, la Cour européenne de justice a conclu que lorsque
les prix étaient inférieurs au colt variable moyen, il y avait présomption d'éviction. Lorsque les
prix étaient supérieurs au codt variable moyen mais inférieurs aux codts totaux moyens,
I'entreprise pouvait étre déclarée coupable de prix d'éviction si les prix étaient fixés dans le
contexte d'un projet visant a éliminer un concurrent. Voir AZKO Chemie v. Commission et

R. Whish, supra note 3 a 531.

Voir Brooke Group.td. v. Brown & Williamson Tobacco Corporatidtil3 S. Ct. 2578 (1993).

Selon un expert américain, la jurisprudence actuelle des Etats-Unis ne prend peut-étre pas
correctement en compte les facteurs susceptibles d'aboutir a une éviction internationale par les
prix. Il suggére en conséquence de définir le délit d'éviction internationale en prenant en compte
des facteurs tels qu'un marché intérieur fermé et la formation de prix en dessous des colts
moyens totaux. H. First, supra note 65 a 241.

Voir Jacob Viner, Dumping: A problem in International Trade. 1923.

La question de la fréquence avec laquelle les entreprises ont recours a des pratiques
internationales d’éviction par les prix pour créer un monopole reste trés controversée.

Jeffrey Garten, ancien Sous-Secrétaire au commerce qui a récemment pris sa retraite a cité dans
plusieurs discours publics, parmi les conditions conduisant & un dumping, I'existence de marchés
locaux fermés, des pratiques anticoncurrentielles sur le marché local de I'exportateur autorisant
des ventes en-dessous des codts, et les subventions accordées par les gouvernements. Il a
également fait valoir que le droit de la concurrence peut agir parallelement a la législation
antidumping mais ne peut pas la remplacer. Selon legcleurs exclusif a la législation antitrust

aux Etats-Unis est sans doute d'une efficacité douteuse s'agissant de régler les problemes qui se
posent a l'extérieur des Etats-Unis, et les délais prévus ne sont pas adaptés aux cas ou il est
nécessaire d'assurer une protection rapide.

Harvey Applebaum, "Relationship of Trade Laws and the Antitrust Laws" dan&ATE
the WTO and the UruguaRRound Agreements AcPracticing Law Institute 1995 a 543.

La législation antidumping exige que la preuve soit faite que la pratique déloyale a causé ou
menacé de causer un préjudice matériel. Ce préjudice doit étre plus qu'immatériel ou de minimis.
La plupart des textes officiels, ainsi que les dispositions de 'OMC concernant le dumping,
comportent une liste d'indicateurs permettant de déterminer l'incidence d'importations au rabais
sur l'industrie locale. Conformément au texte de l'accord issu des négociations d'Uruguay,
I'examen de lincidence des importations faisant I'objet d'un dumping sur la branche de
production nationale concernée comportera une évaluation de tous les facteurs et indices
économiques pertinents y compris les suivants : diminution effective et potentielle des ventes,
des bénéfices, de la production, de la part de marché, de la productivité, du retour sur
investissements, ou de I'utilisation des capacités ; facteurs qui influent sur les prix intérieurs ;
importance de la marge de dumping ; effets négatifs, effectifs et potentiels, sur le flux de
liquidités, les stocks, I'emploi, les salaires, la croissance, la capacité de se procurer des capitaux
ou l'investissement. Accord sur la mise en oeuvre de |'Article VI de I'Accord général sur les tarifs
douaniers et le commerce de 1994, Partie I, Article 3, section 3.4.
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75.

76.
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78.

79.

80.

81.

82.

83.
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Voir Champ d'application du droit et de la politique de la concurrence, Apercu général, Groupe
de travail du Comité des échanges, Groupe de travail N° 1 du Comité du droit et de la politique
de la concurrence (Paris : OCDE 2 octobre 1995). Voir également une série d'affaires datant
de 1991 a propos desquelles la Cour européenne de justice a examiné la relation entre
I'Article 90(1) et I'Article 86 dans Hofner & Elser v. Macrotron ; Merci Convenzionale Porto

di Genova v. Siderurgica Gabrielli et ERT v. Dimotiki. Ces affaires ont trait a des pratiques
prétendument anticoncurrentielles d'entreprises privées bénéficiant de concessions exclusives. En
ce qui concerne la conduite anticoncurrentielle d'activités publiques en tant que telles, elle
reléverait des dispositions de I'Article 8586t Pour une analyse plus détaillée de ces questions

au regard du droit de I'Union européenne, voir également R. Whish, supra note 3.

Voir Réforme réglementaire, privatisation et politique de la concurrence (Paris : OCDE 1992).

Voir Michal J. Trebilcock & Robert Howse, The Regulation of International Trade (London:
Routledge Press, 1995) at 215.

Bernard Hoekman & Pierre Sauvé, Liberalizing Trade in Services (WashibhganWorld
Bank Discussion Paper) at 4.

Voir Statement of Administrative Action, H.R. Doc., No. 103-316, 103rd Cong., 2d. Sess. 297.
Hoekman & Sauvé, supra note 78.

Voir Article VIII(1) du GATS.

Voir Trebilcock & Howse, supra note 82 at 232 et Article VIII:2 du GATS.

Voir Article VIII (b) du GATS.

Au moins deux arrangements régionaux ont supprimé lapplicabilité des regles antidumping au
commerce intrarégional. |l s’agit de I'’Accord entre I'Australie/Nouvelle-Zélande et de I'Union
européenne. Bien que certains spécialistes des problémes antitrust des Etats-Unis aient
recommandé la suppression des mesures antidumping entre les pays membres de 'ALENA, cette
proposition a recu un accueil mitigé.

Voir Bernard Hoekman & Petros Mavroidis, “Antritrust Based Remedies and Dumping in
International Trade”, Banque internationale de reconstruction et du développement, aolt 1994, et
H. First, supra note 65.

De nombreuses initiatives dans ces directions sont déja bien engagées. Qu'il suffise de considérer
les arrangements bilatéraux conclus ces dernieres années entre les Etats-Unis et le Canada et
la CE a titre d'exemples. Voir aussi le communiqué de presse du Ministere de la justice du
16 juillet 1994 concernant Microsoft. L'Assistant Attorney General for Antitrust a estimé que
I'enquéte concernant Microsoft représentait "le premier effort coordonné de deux organes chargés
d'appliquer les textes pour engager et régler une affaire antitrust.”
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CANADA

MARKET DEFINITION IN ABUSE OF DOMINANT POSITION CASES UNDER
THE CANADIAN COMPETITION ACT ©

l. Introduction

The subject of market definition is a key step in the development of most competition law cases.
In addition to providing the general context for analysis of a case, typically the specification of the
relevant product and geographic markets contributes directly to the assessment of competitive effects. It
often has an important bearing on the application of specific statutory elements and the overall disposition
of a casé. Nonetheless, as is widely recognized by practitioners, market definition is also a challenging
step in antitrust analysis, which has often been handled unsatisfactorily.

Market definition raises particularly challenging issues in abuse of dominant position (or
monopolization) cases. In such cases, the prospective price increase (hypothetical monopolist) tests that
are conventionally employed in delineating markets in merger cases are generally not suitable, at least
without appropriate modification. The need for a modified approach relates to the different time frame in
abuse cases (typically, such cases, unlike mergers, are at least partially retrospective rather than
prospective in nature). This often calls for differing presumptions regarding prevailing market conditions
and the meaning to be attached to evidence regarding the availability of subkstitutes.

In addition to relevant economic literature, several recent cases under the abuse of dominant
position provisions of the Canadig@@ompetition Actprovide insights into market definition in abuse
cases. These provisions, which were adopted in 1986, are a key element of competition law and policy in
Canada. They provide remedies to deal with a broad range of business practices that can restrict
competition! The abuse provisions are civil in nature and embody a flexible, case-by-case approach.
Recent decisions by the Competition Tribunal in several cases under these provisions, including three
contested cases and a consent settlement, have highlighted their viability and effectiveness as a tool for
dealing with monopolistic condutt.

The elaboration of sound approaches to market definition in abuse of dominant position cases is
a matter of more than academic interest. In the 1990s, there has been a resurgence of abuse of dominant
position/monopolization cases in Canada and the U.S., in comparison to the peslatva inactivity in
this area in the 1980s. Arguably, many of the key challenges for competition policy in the coming years
will be in this area. For example, abuse of dominance/monopolization may have an important role to play
in addressing competition issues in high technology and other industries involving intellectual property
rights and/or standardization issues. In such industries, assessment of the competitive and welfare effects

5 This note was prepared by Robert D. Anderson, S. Dev Khosla and Joseph Monteiro. Anderson and

Khosla participated in the staff work in the Competition Bureau oNtlieaSweetindLaidlaw cases

which are discussed herein. The authors are grateful to Patrick Hughes, Andrew Kleit, John Pecman,
Margaret Sanderson, Roger Ware and Gregory Werden for helpful comments on an earlier draft of the
paper. The views expressed are not necessarily those of the Competition Bureau or the various
commentators.
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of exclusionary practices is particularly challenging\buse of dominance/monopolization may also be
relevant to issues regarding trade liberalisation and access to markets.

This paper reviews key aspects of the recent decisions of the Competition Tribunal relating to
market definition in abuse of dominance cases in the context of relevant economic literature. The paper is
structured as follows. Section Il discusses the role of and approach to market definition in abuse of
dominance cases, in light of the nature of such cases and related economic theoretical considérations.
key observation is that, in abuse cases, markets should normally be defined with reference to the specific
anti-competitive practices dealt with in the cdseSection Ill discusses the general principles that have
been articulated by the Competition Tribunal with respect to market definition in abuse cases. Section IV
examines the specific findings of the Tribunal regarding the relevant product and geographic markets in
the three contested cases under the Canadian abuse provisions to date, naNeha3veeetLaidlaw
andA.C. Nielsercases. Section V provides concluding remarks.

Il. Conceptual Aspects of Market Definition in Abuse of Dominance Cases

This section of the paper outlines some key conceptual issues relating to market definition in
abuse of dominance cases. In particular, subsection (1) briefly reviews the role of market definition in
competition law cases generally. Subsection (2) provides relevant background on general principles
relating to the concept of market power. Subsection (3) explains the concept of a relevant antitrust market
and its use in evaluating market power in antitrust cases. Subsection (4) discusses several factors that
affect the application of this concept in abuse of dominant position cases. Subsection (5) outlines some
suggested analytical steps for delineating markets in abuse cases.

(1) The Role of Market Definition in Competition Law Cases

Definition of the relevant product and geographic markets plays a central role in the development
of most competition law cases. From an economic standpoint, definition of the relevant markets can
substantially facilitate assessment of the competitive effects of business practices or trandaiions.
legal standpoint, it may also be required in connection with specific statutory provisihs. choice of
relevant product and geographic markets often has an important bearing on the application of related
statutory elements and the overall disposition of céses.

It should be emphasised that market definition in antitrust cases is not an end in itself. Rather, it
is a tool that can be helpful in analysing the competitive effects of business practices or transactions that
are under examination in particular cases. More specifically, the purpose of market definition is to assist
in determining whether market power can be or is being exeréidecthis regard, it is helpful to briefly
review the concept of market power and certain basic conditions that must be present if it is to be
exercised.

(2) The Meaning and Determinants of Market Power

Generally speaking, the concept of market power refers to the ability of a firm (or a group of
firms acting jointly) to profitably maintain prices above competitive levels for a significant period of
time!* The qualifier “profitably” is important -- it denotes the fact that in order to exercise market power,

a firm must be in a position to raise prices without losing sales so rapidly that the price increase is
unprofitable and must be rescinded (as would be the case in a competitive market). In addition to higher
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than competitive prices, the exercise of market power can be manifested through reduced quality of service
or a lack of innovation in the relevant market{s).

The ability of an individual firm or group of firms acting jointly to exercise market power is a
function of the firm(s)’ elasticity of demand. More specifically, the market power that may be exercised
by the firm is inversely related to its individual elasticity of deménhe firm’s elasticity of demand, in
turn, depends on factors such as: (i) the elasticity of demand for the industry as a whole; (ii) the elasticity
of supply by any competitive fringe firms in the market; and (iii) the market share of the firm(s) whose
conduct is being evaluatéd.

The direction and significance of these relationships may be summarised as follows: First, the
firm’s elasticity of demand is directly related to the industry elasticity of demand -- the higher the latter,
the higher will be the former. The existence of good substitutes for an industry’s outputs would generally
imply a high elasticity of demand and would therefiaret the market power of participating firms in an
industry.

The second relationship concerns the influence of other firms in the market (the competitive
fringe) on the exercise of market power by a particular firm. Specifically, the higher the elasticity of
supply by the fringe at a given price, the higher will be a particular firm’s elasticity of demand, and
therefore the lower its ability to exercise market power.

Finally, there is an inverse relationship between the market share of a (dominant) firm and its
individual elasticity of demand. In other words, the higher a firm’s market share, the lower will be its
individual elasticity of demand and therefore the greater will be its ability to exercise marketpdivisr.
relationship can assume particular importance in abuse cases. Specifically, as a (dominant) firm’s market
share tends to unity (i.e., as it becomes a true monopolist), the firm’s individual elasticity of demand will
tend to the corresponding elasticity for the industry as a whole. As discussed below, the above conditions
provide the analytical focus for key aspects of market definition and related competitive dhalysis.
particular, the importance of substitutes is implicated directly in the concept of a relevant antitrust market.

(3) The Concept of a Relevant Antitrust Market

The concept of a relevant antitrust market is specifically intended to assist in the analysis of
market power issues. In broad terms, it involves the delineation of a range of product and geographic
space within which market power can be exercised. Generally, this involves identifying the range of close
substitutes for a product and the range of geographic space within which consumers will readily turn to
alternative suppliers of the product.

More specifically, a relevant antitrust market is constructed by beginning with arbitrarily narrow
ranges of products and geographic space and asking whether attempts to exercise market power within
such “candidate markets” would be defeated by substitution to other products or suppliers located in a
broader geographic area. sb, then these products or alternative suppheesincluded in the relevant
antitrust market! The relevant market is the smallest group of products and the smallest geogregohic
in relation to which sellers can profitably impose a small but significant and non-transitory increase in
prices above competitive levels. The basis for this approach is that additional products/suppliers in other
locations should be included to the extent that they would prevent the successful exercise of market power.

The concept of a relevant antitrust market may be contrasted with the classical concept of an
economic market. The latter concept encompasses the complete set of suppliers and demanders whose
trading establishes the price of a gébdrhis approach is appropriate for many purposes of neoclassical
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analysis. Unlike that of relevant antitrust markets, however, it has no specific connection to the purposes
of antitrust analysi&.

Relevant antitrust markets can be smaller or larger than the corresponding classical economic
markets. An antitrust market would be smaller, for example, if there is a substantial competitive fringe
that does not constrain prices but is willing to sell at the market determined price. An antitrust market
could be larger, on the other hand, where due to an absence of entry barriers, firms from outside an
industry would enter quickly in response to a significant price incféase.

Broadly speaking, the principles governing the delineation of relevant antitrust markets are
common to abuse of dominance (or monopolization) and merger cases. Like merger cases, such cases are
fundamentally concerned with the issue of whether conditions permitting the exercise of market power are
present. Moreover, these conditions are essentially the same in all types ofieasésey relate to the
market demand elasticity for the relevant products, the market share of (dominant) firms and the role of
fringe suppliers or potential entrants. Nonetheless, as discussed below, the appropriate application of
market definition principles can differ importantly in the context of abuse of dominance as distinct from
merger cases.

(4) Special Considerations Applying to Market Definition in Abuse of Dominance Cases

While the definition of relevant markets in abuse cases reflects the same underlying economic
principles as in merger cases, the application of these principles occurs in a different context. To begin
with, in merger analysis, delineation of the relevant market is usually based on hypothetical future price
increases that could be imposed by the merging firms above prevailing*levitss is known as the
“hypothetical monopolist” approach.

In contrast, in abuse cases the time frame for analysis generally is at least partly retrospective
rather than prospective. That suchcases typically relate to a lessening of competition that has already
occurred rather than a lessening that may occur as a result of a proposed tréns#ctfant, in (well
founded) abuse cases, it is quite likely that a substantial degree of market power has already been
exercised in the market for a significant period of time. This will have important implications for
presumptions regarding prevailing price levels and the meaning to be attached to evidence regarding the
availability of substitutes in the market.

To appreciate this, it is helpful to recall some basic implications of consumer demand theory and
the economics of competition and monopdlyin particular, it is important to note that the elasticity of
market demand for a product can vary extensively depending on the prevailing price level (and, implicitly,
the market structure) in an industry. In a competitive industry, it is entirely possible for prices to be set at
a level where the (market) demand is inelastic (i.e., the elasticity is less than one). Indeed, identifying
such situations is a key focus of merger investigations, since they provide a setting in which market power
can potentially be created or augmented through a merger or other arrangement such as a cartel. The
standard approach to market definition in merger cases assists directly in this process, by identifying
ranges of product and geographic space for which readily substitutable alternatives do not exist.

In contrast, it is widely recognized that monopolies or (less categorically) dominant firms with
market power will generally price in the elastic range of the demand curve for their product(s). The reason
is that, at any point in the inelastic range of the curve, total revenue can be increased if output is reduced
and price is raised. Within the elastic range, any further increases in the price of a product will result in
significant substitution by consumers away from the product. According to the normal approach applied
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in merger cases, this would generally be taken as evidence that the relevant antitrust market should be
delineated more widely. Such evidence of substitutabigifyhowever, entirely consistent with the
exercise of market power within a properly defined market in an abuse of dominant position case, since it
is a natural consequence of operating within the elastic range of the demarfd curve.

The fallacy of defining antitrust markets based on evidence of substitutability at supra-
competitive prices was first discussed in the context of critical commentary on th@dlldphanecase’?
and is sometimes referred to as Mellophane Trapor Cellophane Fallacy’ The Cellophanecase
involved an allegation that the du Pont de Nemours Company had monopolised the supply of cellophane
in the U.S. in violation of section 2 of tf&herman Act In assessing this allegation, the USBipreme
Court defined the relevant market as consisting of a broad range of flexible wrapping materials, including
waxed paper and other materials, rather than merely cellophane. This was based on the Court’s finding
that these products were perceived as reasonably interchangeable by consumers.

The critical consensus is that the Supreme Court erred in defining the market so broadly in the
Cellophanecase. In particular, it failed to recognise that consumer willingness to substitute alternative
productsat a monopoly prices fully consistent with the exercise of market power by the monopolistic
firm.>* As a result, it failed to appreciate the extent of market power being exercised by the du Pont
Company’’

(5) Possible Analytical Steps For Delineating Markets in Abuse Cases

The antitrust literature has not identified a simple widely-applicable methodology for abuse or
monopolization cases comparable to the hypothetical monopolist approach that is routinely used in merger
cases’ Nonetheless, it is possible to identify a number of analytical procedures or steps which may be
helpful, depending on the facts in each case.

To begin with, in abuse cases, delineation of the relevant product and geographic markets should
take into account explicitly the impact of alleged exclusionary practices, which typically are at the heart of
the casé’ Such practices may include predatory pricing, exclusionary contractual provisiomsethe
emption of scarce facilities, the adoption of product specifications or standards that tend to thwart the entry
of competitors, anti-competitive vertical margin squeezing and many other précti®asevant markets
delineated for the purpose of assessing such practices should consider explicitly the substitution effects
that may have already taken place as a result of the practices. Such markets may differ strikingly from the
markets that would be useful in assessing merger cases, even where the same industries aré involved.

In principle, if sufficient information is available, the relevant demand elasticities can be
evaluated directly by substituting in the price that would prevail under competitive conditions. In practice,
however, the information necessary for this procedure (including the competitive price) is unlikely to be
available. Attempting to estimate the competitive price would introduce additional complexities and
uncertainties:

As a result, in most cases, definition of the relevant product market in abuse of dormasese
is likely to be based on functional characteristics of a product and related evidence of consumer behaviour.
This may include evidence such as the physical characteristics of the product, the uses to which the
product are put, and evidence about behaviour of buyers that casts light on their willingness to switch from
one product to another in response to changes in relative prices.
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In addition, other factors such as switching costs and parallel price movements that indicate
substitutability may be relevatitSimilarly, delineation of the relevant geographic market is likely to be
based on practical factors such as transportation costs and perishability that lieg@seheith which
products can be moved across geographic spac&he limitation of this approach is that it tends to
portray substitutability in absolute rather than relative terms.

The different conceptual focus of abuse of dominant position as opposed to merger cases will
also imply differences in related aspects of antitrust analysis. For example, a key step in merger analysis
is the identification of actual suppliers present in the relevant market. In abuse cases, suppliers who would
have otherwise been present in the market may have been excluded as a result of exclusionary practices by
the dominant firm(s}’

Finally, in some cases, it may be preferable to look for direct evidence of the exploitation of
market power (e.g., abnormally high prices or profits in an economic sense) rather than focusing on market
definition per se In addressing a monopolization scenario, one might look for historical evidence of a
decline in output or excessive price increases following implementation of alleged exclusionary practices.
It should be noted that the use of such evidence entails its own significant problems of interpretation and
reliability.” Nonetheless, it could be a relevant factor in some cases.

Il The Overall Approach of the Competition Tribunal to Market Definition in Abuse Cases

The Competition Tribunal's decisions in the three contested cases to date under the Canadian
abuse of dominant position provisions, namelyNgraSweet, LaidlavandNielsencases, provide further
practical guidance regarding many of the conceptual and other issues discussed in the preceding section of
the paper. To begin with, its decisions recognise that the appropriate approach for defenviagt
markets may vary depending on the nature of an antitrust case and the applicable statutory gtovisions.

With regard to abuse cases,NmtraSweetthe Tribunal observed that “The need to identify a
relevant product arises in paragraph 79(1)(a), which refer[s] to substantial or complete control of ‘a class
or species of business?” It further noted that “Paragraph 79(1)(c), which refers to a substantial lessening
of competition in a ‘market’, also requires identification of a relevant produdi’ making these basic
observations, the Tribunal emphasised that it had in minecanomicconcept of a product market, the

identification of which requires careful consideration of possible substifutes.

Regarding the geographic dimension of the relevant markebtjuinaSweet the Tribunal
indicated that “geographic market definition represents an attempt to determine the extent of the territory
where there is competition and in which prices for a product tend toward unifoftnifihis statement
appeared to endorse a classical rather than an antitrust-oriented approach to geographic market definition
as outlined in Section II.

In the Laidlaw case, however, the Tribunal took a much more explicitly market power-oriented
approach, framing the issue to be addressed as:

what are the boundaries of the geographic area within which compaetitistsbe based if they

are to provide effective competition to [the respondent] Laidlaw. Effective competition means
that the competitor provides a significant restraint on Laidlaw’s ability to raise prices above the
competitive levef?
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This clearly represents an antitrust rather than a classical approach to delineation of the relevant
geographic market, in that it refers directly to the issue of whether alternative suppliers exercise a
significant restraint on the respondent’s ability to raise prices. The Tribunal’s articulation of this principle
also takes account of the appropriate time frame for analysis in an abuse case, in that the issue is framed in
a present rather than a prospective sense.

At a general level, it is also evident that the Tribunal has taleagmaticapproach to issues of
market definition in abuse of dominant position cases, consistently relating market definition to the
evaluation of the competitive effects of the business practices under examination in the cases, and the
critical issue of whether market power can be exerdisess noted in Section | above, in several cases,
the Tribunal has indicated that the specific approach to market definition can vary depending on the nature
and purpose of the section. Furthermord\unraSweetthe Tribunal went so far as to point out that “It
really matters little.. whether the relevant product is defined as ‘aspartame’ or ‘high intensity sweeteners’
so long as the limited extent to which other high intensity sweeteners constrain aspartame prices is kept in
mind.”® This statement recognises that ultimately it is the assessment of substitution possibilities and
their implications for market power rather than the particular market boundaries selected that are relevant
to the analysis of the competitive effects of the practices challenged in an abuse case.

In the Laidlaw case, the Tribunal also dealt specifically with the issues outlined in Section I
above regarding th€ellophane Fallacyand the need for a different approach to market definition in abuse
of dominance as opposed to merger cases.aibiaw, the respondent based key elements of its argument
on the assertion that definition of the relevant product markets should be based on the conceptual test in
the Director'sMerger Enforcement Guidelingse., the hypothetical monopolist approach). Under this
approach, the relevant geographic markets would have been defined broadly, possibly militating against a
finding that Laidlaw enjoyed a dominant position in the market at least in certairi’areas.

In contrast, based on the arguments developed in Section Il above, the Director took the position
that in an abuse case, the hypothetical monopolist approach based on prevailing price levels was generally
inappropriate. Rather, the Director argued that the determination of the geographic boundaries of the
market should be based principally on the past and present conduct of the customers and providers of
service. Furthermore, the Director argued that although different evaluative criteria may be relevant for
determining the dimensions of the product and geographic markets in different cases, the logic of the
scholarly arguments relating to tBellophane Fallacywpplies equally to both dimensions of the market.

In the result, the Tribunal held conclusively in favour of the Director’'s position regarding this
aspect of the case. It stated that:

indeed, as counsel for the Director argues, it is not obvious that a significant non-transitory price
increase test for determining market boundaries is useful in an abuse of dominant position case.
In an abuse of dominant position case it is notpibientialdominant position or the increase in
dominance of a firm which is at issue. The respondent firm is alleged alreduyvéam
dominant position in the relevant market. The market definition issue relates to an existing
situation rather than a prospective éhe.

Thus, in theLaidlaw case, the Tribunal has recognized explicitly the existence @dahephane Fallacy
and shown an appreciation of the underlying economic issues.

In sum, in its decisions in the three contested abuse of dominance cases in Canada to date, the

Competition Tribunal has shown considerable sophistication in its treatment of market definition issues. It
has emphasised the essential relationship between market definition in competition law cases and the
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analysis of market power, and recognized the economic issues relating Geliyghane Trap The
specific findings of the Tribunal regarding the product and geographic markets in these three cases are
reviewed in the next section of the paper.

V. The Relevant Productand GeographicMarkets in Recent Competition Tribunal Decisions
in Abuse Cases

This section of the paper examines the specific findings of the Competition Tribunal with respect
to the relevant product and geographic markets irNlteaSweet, Laidlavand A.C. Nielsercases. The
cases highlight the importance the Tribunal attaches to the functional characteristics of products and the
actual behaviour of consumers and suppliers in defining relevant markets in abuse cases. In many
respects, the Tribunal's deliberations provide practical illustrations of the principles discussed in the
preceding parts of this paper.

(1) The Nutrasweet Case

The NutraSweetcase dealt with a series of contractual and other exclusionary practices relating
to the sale of an intense sweetener, aspartame, in Canada. A key allegation by the Director of
Investigation and Research in this case was that the NutraSweet Company had eitgplegikdnown
trademark to foreclose competition in the market for aspartame by paying a substantial allowance to
customers who displayed its logo, while also requiring all those displaying the logo to use exclusively
NutraSweet brand aspartame. The remedial order issued by the Competition Tribunalcasehe
prohibited NutraSweet from continuing to offer discounts for the displig tdgo and from engaging in
other acts, such as offering its customeset-or-release or “most-favoured-customer” clauses, which
were deemed to be anti-competitive.

The Relevant Product Market

The definition of the relevant product market was a critical issue ilNtheaSweetcase. In
defining the relevant market, it was necessary to consider whether aspartame was sufficiently distinct from
other sweeteners to justify its being treated as a separate product or as part of a broader class of
sweeteners. The factors considered by the Tribunal in making this determination included taste, caloric
content, other physical characteristics, safety concerns, price differences, and users' response to price
changes. Ultimately, the factors which had a determining weight in defining the market were principally
related to physical properties, the distinct end uses of alternative products and institutional barriers to the
use of potential substitutes.

The Tribunal first addressed the basic question of whether caloric sweeteners (such as sugar) and
high intensity sweeteners are substitutes. Regarding caloric sweeteners and high-intensity sweeteners, the
Tribunal indicated that on the basis of physical characteristics, they form two broad classes of sweeteners.
The latter have a sweetness by weight that is many times that of the former (30 to 300 times).
Notwithstanding this property, the Tribunal noted that the demand for sweeteners is determined at times
by factors other than sweetness. Thus, in products which require bulking agents, the bulking property of
caloric sweeteners is more important than the sweetness property. The importance of this physical
characteristic can be seen in the use of caloric sweetenehigh intensitysweeteners in products that
require bulking agents, like baking products. Based on these factors, the Tribunal determined that sugar
should not be included in the relevant market.

96



Evidence relating to the physical properties of these products was supplemented with evidence
regarding the end uses for the products. Two end uses of sweetener consumption were considered: table-
top” and industrial saled. Regarding table-top sales, the Tribunal found that consumers prefer all
sweeteners rather than aspartame in direct consuniptida.far as industrial sales were concerned, the
Tribunal found that most sales of aspartameee to the carbonated soft drink industry in contrast with the
limited sales of all sweeteners to the carbonated soft drink industry.

The Tribunal also attached considerable importance to the role of health regulations as an
institutional barrier affecting product substitutability. At the time of the case, existing Canadian health
regulations did not permit other intense sweeteners to be used as a food additive, apart from dspartame.
Consequently, the Tribunal ruled that other intense sweeteners could not be considered as being in the
same product market as aspartame in respect of its use as a food additive.

The Tribunal then went on to consider whether the use of other intense sweeteners as a non-food
additive had a constraining influence on the price of aspartame. At the time of the proceedings, apart from
aspartame, two high-intensity sweeteners had obtained approval in Canada for table-top purposes -
saccharin and cyclamat€s. While it was less expensive than aspartame on a sweetness equivalency
basis, the Tribunal noted that saccharin was perceived by some consumers as suffering from an unpleasant
aftertaste and was also associated with possible health risks. The use of cyclamates, the other approved
high-intensity sweetener, was also affected by consumer perceptions regarding possible health concerns.
Furthermore, the Tribunal noted that sales of high intensity sweeteners constitutes a very small proportion
of table top sale¥. On this basis, the Tribunal concluded that the use of these two approved high intense
sweeteners was unlikely to exercise a constraining influence on the overall market price of aspartame.

As part of its assessment of the relevant product market, the Tribunal considered the possibility
of entry into the market by two new high-intensity sweeteners, sucralose and alitame. It noted, however,
that at the time of the case no country had granted approval to these new products. Acesulfame-k, which
had not at that time been approved for use in Canada, was not viewed as raising health concerns.
However, there was only limited capacity to produce it and this capacity was less than two percent of the
total capacity dedicated to the production of aspartame.

The Tribunal also considered several other factors relating to definition of the relevant product
market. These included information relating to measures of cross elasticities of demand between
aspartame and other products, market shares and advertising. In its analysis of these factors, the Tribunal
focused on whether the price of potential substitutes constrained the price of aspartame. The two
categories of potential substitutes considered were other high intensity sweeteners (for example, saccharin)
and caloric sweeteners (for example, sugar).

Evidence supposedly related to the cross-price elasticity of demand between aspartame and sugar
was presented by an expert witness for the respoffdéitie evidence related to changes in the relative
prices of aspartame and sugar and the percentage share of diet drink sales to total carbonated soft drink
sales in Canada for the period 1984 to 1988. Using this data, the estiwatade cross-elasticity
between sugar and aspartame was argued to be equal tb 0.14.

Drawing on arguments advanced by the Director, the statistical evidence introduced by the
respondent’s expert was criticised by the Tribunal on two grounds. First, the Tribunal questioned whether
the measure was an estimate of a substitution effect (i.e., users' response to price differences) or some
other effect since the prices of diet and regular soft drinks were held equal over the period. The Tribunal
stated: “...it isunclear what the measured “cross-elasticity” represents since the claimed effect of the price
change is so indirect” Second, the Tribunal noted that the estimation omitted important variables. The
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Tribunal stated: “It is perfectly clear that the demand for diet products is greatly affected by life-style. No
attempt was made to allow for this factor, nor could it have been, given the limited number of available
observations™

The respondent's expert witness also submitted estimates relating to the cross-elasticity between
aspartame and cyclamates using the sales of table-top brands containing cyclamates and aspartame. An
estimate of 0.35 was obtained, indicating a greater degree of indirect price competition than in the case of
aspartame and caloric sweeteners used in soft drinks. The Tribunal, however, found no reason to believe
that this estimate was more reliable than that regarding aspartame and sugar. In this regard, it stated that:

The evidence does not support a conclusion that the changes in the relative shares of brands
containing aspartame and cyclamates were due solely or primarily to what was happening to the
prices of those ingredients. For example, consumers' perception of the safety of the two
ingredients will obviously influence their relative safés.

Regarding trends in the market shares of diet drinks and regular drinks, the Tribunal stated:

The growth in sales of diet drinks has been much faster than that for regular drinks over a long
period pre-dating the introduction of aspartame (as shown by the data filed for the United States
between 1972 and 1988): the growth rate in the diet segment was well over two and one-half
times that for regular drinks between 1972 and 1982, before aspartame was a father fact

that there was continued growth after aspartame was introduced and its price was falling does not
in any way support a finding that the growth in the diet segment can be attributed to the fall in
the price of aspartanig.

Similarly, regarding the table-top brands containing cyclamates and aspartame, the Tribunal held that “The
evidence does not support a conclusion that the changes in relative shares of brands containing aspartame
and cyclamates were due solely or primarily to what was happening to the prices of those ingfédients.”

The Tribunal also considered the implications of evidence regarding the advertising of aspartame
and sugar in Australia. In this regard, it stated: “While these advertisements indicate that the sugar
associations believe that they can affect the demand for sugar (and aspartame) by discrediting the origin of
aspartame, they do not affect the conclusion that substitution between diet and regular products is
primarily life-style rather than price related.”

To sum up, the Tribunal found that:

...there is no evidence of direct competition between aspartame and caloric sweeteners and very
weak evidence of indirect competition between diet and full-caloric products. Thei
comparison, some direct competition from other currently approved high-intensity sweeteners
serving the diet market. None by itself, however, is a good substitute in large market s&€gments.

On this basis, Tribunal concluded that the relevant product market was aspartame. This finding was

important for the Tribunal's overall conclusions regarding the case, since it also found that the NutraSweet
Company was essentially the sole supplier of aspartame in Canada.
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The Relevant Geographic Market

The extent of the relevant geographic market was also an important consideration in the
NutraSweetase. The Director took the position that the relevant geographic market was Canada. This
position was based on: (i) evidence of substantial price differentials between Canada and other geographic
areas; (i) the separate treatment of Canada in the respondent’s marketing arrangements; and (iii) the
distinct Canadian regulatory scheme for food additi/és. contrast, the respondent took the position that
the relevant geographic market was world-wide. This view was based on perceptions that: (i)
transportation costs for aspartame were low; (ii) tariff and non-tariff barriers were low; and (iiijvevere
minimal requirements for specialised infrastructure for distribution.

In approaching this question, the Tribunal stated that:

the critical question [is] whether an area is sufficiently insulated from price pressures emanating
from other areas so that its unique characteristics can result in its prices differing significantly for
any period of time from those in other aréas.

It further stated that the respondent’s contention regarding the ease of entry into distribution “should be
qualified by noting that the mere existence of the NutraSweet logo, its history and.itsisisee of the
conditions of entry faced by new distributofs.”The Tribunal also noted the importance of country
specific clauses in the respondent’'s multi-country contracts. Again, this highlights the important
relationship between the behavioural context and the delineation of the relevant antitrust markets in abuse
cases.

Finally, the Tribunal indicated that:

the most important test of the operation of this [i.e., the impact of behavioural barriers to entry]
and other factors in segregating the Canadian market from the rest of the world where there is
competition (i.e., except for patent-protected areas) is in the prices actuallyy paid.

The Tribunal noted that NutraSweet's average prices in Europe were 10 percent higher than
Canadian prices in 1987, six percent higher in 1988, and 13 percent lower in' 188@&hermore,
evidence that Canadian prices were higher than European prices in 1987 but lower in 1989 supported the
view that Europe should not be included as part of the relevant geographic market. Summing up this
evidence, the Tribunal observed that:

Country-specific clauses in multi-country contracts along with these average price differences
indicate that market conditions in Canada, which include the marketing practices of NSC
[NutraSweet Company], can and have produced prices that differ significantly from those in
other regions of competition.

On this basis, the Tribunal concluded that it was reasonable to treat Canada as a separate geographic
market for the purposes of evaluating the effects of NutraSweet’s marketing practices.

(2) The Laidlaw Case

The Laidlaw case dealt with a series of contractual and other practices engaged in by the

respondent, Laidlaw Waste Systems, Inc., in the supply of commercial waste collection services in local
markets on Vancouver Island in the province of British Columbia. The particular practices which were the
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focus of the case included: (i) a series of acquisitions of competing businesses on Vancouver Island by
Laidlaw; (ii) alleged restrictive provisions in Laidlaw’s contracts with its customers, including automatic
self-renewal (“evergreen”) clauses, “right of first refusal” and “right to compete” cl&usasd (iii)
apparent threats of “sham” litigatioh.

The geographic dimension of the relevant product market was a central issukdidtie case.
The Tribunal’s handling of this issue illustrates key aspects of its approach to market defirgtusen
cases. In particular, the decision illustrates: (i) the practical importance ©éllophane Fallacyand the
Tribunal’s appreciation of the underlying issues; and (ii) the Tribunal's emphasis on pragmatic factors
such as technical aspects of service delivery, regulatory constraints and the past and present behaviour of
firms.

The Relevant Product Market

In contrast to th&NutraSweetase, the relevant product market was not extensively debated in
the Laidlaw case. Both parties accepted that the relevant product was a specific category of waste
collection and disposal service: “lift-on-board” or front end service provided to (mainly commercial)
customers who retain bins on their premiéeSuch service was distinguished from two other types of
waste collection service: (i) the collection of garbage which has been placed in bags or cans, usually at
curbside; and (ii) the collection of garbage placed in very large containers which are transported to a dump
site for emptying.

In adopting this definition of the relevant market, the Competition Tribunal emphasiseddhat
category of waste collection service serves a distinct group of ‘Usémsparticular, curbside service is
used by residential customers, small apartment buildings and businesses that generate only small volumes
of garbage. Large container service is required by major industrial facilities or construction projects which
generate large volumes of waste. Lift-on-board service is used primarily by businesses such as restaurants
and office buildings that generate relatively modest amounts of garbage. The Tribunal also noted that each
type of waste collection service is provided with a distinct type of truck. In general, the trucks cannot
easily be switched from one category of service to another as they involve distinct technical
configurations?

The Tribunal also noted that customers using lift-on-board service may be distinguished
according to their size and methods of purchasing the préidScime customers require no more than one
bin for service, and typically obtain service through a standard form commercial contract. Others, either
because of their volume of service or because they are public entities, seek service through a process of
public tender. However, since no argument was presented that the relevant product market should be
distinguished because of the size or method of purchasing, the Tribunal made no distinction on this basis.

The Relevant Geographic Market

The specific issues before the Tribunal concerned the extent of several local markets for lift-on-
board service on Vancouver Island. The Director contended that three such markets could be identified:
the three areas that fell within a 50 kilometre radius of “hubs” employed by the respondent in (i) the
Cowichan Valley (Duncan) area; (ii) tl@&ity of Nanaimo; and (iii) the District of Campbell River. In
contrast, the respondent took the position that two wider geographic markets should be considered: (i) a
market embracing both the Cowichan Valley Regional Disamnctthe Nanaimo Regional District (i.e., an
area roughly co-extensive with the first and second markets identified by the Director); and (ii) the eastern
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portion of the Comox-Strathcona Regional District area including the District of Campbell(Rivethe
third market identified by the Director) and several additional commuiities.

This debate over the extent of the geographic markets carried considerable significance for the
case. The respondent’s contention particularly regarding the scope of the second geographic market that it
postulated (i.e., the eastern portion of the Comox-Strathcona Regional District) had direct implications for
the threshold element of control. As indicated by the Tribunal “If they [the disputed areas] are [part of the
relevant geographic market], then Laidlaw's share of that market is probably below 50 per cent and no
prima faciefinding of dominance would arise. If they are not, then Laidlaw’s market share is considerably
higher.™

As noted in Section lll, the resolution of this issue turned importantly on arguments relating to
the Cellophane Fallacy The respondent grounded its argument on the hypothetical monopolist approach,
arguing that any attempt by it to raise prices significaaltigve prevailing levelgiould be overwhelmed
by new competition from alternative suppliers in the above-noted two markets. The Director argued
essentially that the respondent’s position was subject t€e¢Hephane Fallacyin that it overlooked the
possibility that Laidlaw was already operating in the elastic portion of the demand curve. In this context,
evidence that durther increase in prices would induce substitution toward alternative suppliers was
consistent with the Director’s case.

As noted in Section lll, the Tribunal accepted the Director’s position regardir@eilephane
Fallacy at the level of principle. It further reasoned that:

With respect to the use of Laidlaw cost and revenue information in the Cowichan Valley
(Duncan) - Nanaimo areas, .if Laidlaw is without effective competition in those areas, then
there is no reason to assume that the revenue figures which have been provided are ones which
would exist if Laidlaw were constrained by a competitive market (“the cellophane fallacy”).
Accordingly, an analysis of the incremental costs, which a provider of the service could sustain
and still compete effectively in the remote market, based on such figures is not pefSuasive.

The Tribunal also attached importance to various government regulations regarding the use of
dump sites that limited the extent of the geographic markets. The evidence indicated that the regional
districts have by-laws that require that only solid waste from certain areas be dumped in the various
landfill sites. In the Comox-Strathcona Regional District, the use of dump sites was restricted to their
residents. In particular, the Pigeon Lake disposal site located in the Courtney-Comox-Cundredand
only accepted refuse collected in those municipalities; the Campbell River dump was only open to
residents of the District of Campbell River and specific surrounding electoral areas; and the dump site at
Sayward was limited to refuse collected from the vicinity of that village. However, these regulations were
not deemed to prevent a hauler operating on different days in different areas using the appropriate dump
site. In addition, the Tribunal noted that arrangements could be made with dump site operators for the
dumping of small volumes which had been collected outside theif°area.

The Director’s position regarding the matter of geographic market delineation also relied heavily
on evidence respecting the past and present behaviour of the providers of lift-on-board service in the areas
in questiorf, This evidence generally supported a conclusion that the outer boundaries of a local market
for lift on board waste collection service are within 50 kilometres or less from a hauler’s hub of operation.
Such hubs are generally located in close proximity to a substantial population centre and a disffosal site.
Evidence regarding the business of a number of other waste collection companies that had previously
operated in thisrea was consistent withis general conclusion. Further, the Tribunal noted that in a
written submission to the Competition Bureau regarding another matter, the respondent described the
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business as “...generally local in nature essentially defined by political jurisdictions and transportation
economics. They tend to cluster around metropolitan aféas.”

In reviewing this evidence, the Tribunal noted that:

Evidence respecting past and present players in the market must of course be considered
carefully. The conduct may result from characteristics particular to those playather than

being evidence of the actual geographic scope of possible effective competition. In this case,

however, the evidence of the historical and present conduct of what might be called the small

collection and disposal participants in the market is buttressed by other evidence.

The respondent attempted to argue that since its operation servicedrsasérom other hubs,
these areas were all one market. It pointed to the fact that it serviced Duncan once a week with a truck
sent from Nanaimo, thereby suggesting that the two areas constituted one *mafket. Tribunal
considered, however, that this conduct could be characterised as cost minimisation by a company that
operates in two adjacent markets, one of which has excess capacity.

In the result, the Tribunal accepted the proposition that “when assessing the boundaries of the
geographic market, the place at which the trucks are parked is relevant as’alhals® accepted that the
extent of local geographic markets for lift-on-board service was generally confined to a radius of 50
kilometres around each hub. In light of these and the other factual considerations noted above, the
Tribunal concluded that the District of Campbell River was not part of a wider geographic market
including the Courtney-Comox-Cumberland area.

(3) The A.C. Nielsen case

The A.C. Nielsencase involved allegations that a division of the D&B Companies of Canada
known as Nielsen Marketing Research (formerly operated by the A.C. Nielsen Company) had engaged in a
series of anti-competitive acts related to the supply of electronic scanner-based market tracking services in
Canada. The specific anti-competitive acts which were the focus of the case included Nielsen’s entering
into exclusive purchasing contracts for scanner data with retailers, the provision of financial inducements
for exclusive access to such data and the Company’s use of long term exclusive contracts for the supply of
scanner-based market tracking services to manufacturers of consumer packaged goods. A key issue in the
case was whether the relevant market included only electronic scanner-based market tracking services (as
was contended by the Director of Investigation and Research) or whether it also included other types of
market tracking services such as those based on in-store audits, warehouse withdrawal information and in-
home sampling of households or consumers (as the respondent argued).

The Relevant Product Market

The Tribunal began its analysis of the relevant product market with a general review of the
nature and types of market tracking services. Market tracking involves collecting data, over time, on
product movement to produce an estimate of total market size and direction of growth for each product
category being tracked and or to indicate the relative performance or market share of a particular brand or
item within the product category. Market tracking services assist consumer-goods manufacturers to
screen, plan, test and evaluate their individual brands and marketing programs. Three types of methods
are used to collect data for market tracking services: store audit; warehouse withdrawals; and scanner
data. Such services may also be distinguished from consumer panel data, which are based on
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representative samples of households in a particular geographic region, and from "key accounts" data
which are retailer-specific.

In evaluating the degree to which these products could be considered to be substitutes, the
Tribunal considered the functional characteristics, intended uses and relative prices of the various types of
market tracking servic€s. It attached particular importance to differences in the timeliness, detail,
accuracy, reliability and cost of collection of the various products as well as the extent to which the
various products allowed cross-analysis of product movement data with "causal data" relating to specific
marketing initiatives.

The Tribunal focused initially on the question of whether audit or warehouse shipment-based
tracking services are close substitutes for scanner-based tracking services. Evidence on the characteristics
of these services provided by various packaged goods manufacturers indicated that scanner data are
superior to the other types of data in several respects. In particular, scanner-based data are highly accurate,
available quickly, and record consumer purchases directly rather than recording a surrogate of shipments
to stores. Further, such data are based on actual retail prices by transaction, track product movement out
to the stores for frequent time periods (a week or possibly less) and provide detail on each product down to
the item level. Evidence on the characteristics of these services also indicated that buyers regard services
based on retail scanner data as superior because they integrate causal data much more successfully than
services based on other data sources.

The evidence also indicated that scanner data are generally preferable in that they are based on a
weekly database as compared to a sixty-day database for audit data. In addition, the Tribunal noted that
scanner data are more accurate as there are fewer opportunities for human error in  comparison to audit
data. This was also reflected in Nielsen’s international studies which rated scanning as the ‘most reliable
data collection technology’ and the fact that the company was to gradually replace audit and warehouse
shipment data with scanner data.

The Tribunal then examined the issue of whether tracking services based on consumer panel data
should be considered as acceptable substitutes for scanner-based services. It determined that consumer
panel data are sufficiently inferior to scanner data for purposes of market tracking that they are not in the
same market as scanner datalhis reflects significant differences in coverage, the number of variables
that can be tracked in combination, the period (wee&lymonthly) over which datean be provided and
the level of detail of the data. The Tribunal also noted that consumer panel data are used principally to
provide consumer diagnostics as opposed to general market tracking services.

On the matter of relative prices, the evidence of one manufacturer introduced by the respondent
indicated that using panel data for tracking purposes could be one-third less expensive than buying scanner
data. The Tribunal considered this to be further confirmation that the two predietsiot in the same
market?’

Finally, the Tribunal also considered but, unlike its decisiohailaw, did not rely on, the
potential relevance of the Cellophane Fallacy inNfsencase. It affirmed that this concept can provide
a justification for excluding from relevant antitrust markets those products which are "apparent
substitutes" at higher than competitive prices. The Tribunal considered, however, that it was not necessary
to apply this concept to the factshielsen since, taking account of all the facts, other data sowees
not even apparent substitutes for scanner data in market tracking s&rvices.

In sum, based primarily on the functional characteristics of various data sources, the Tribunal
concluded that the relevant product market for this application was scanner-based market tracking services,
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as alleged by the Directdr. This determination was clearly important for the Tribunal's overall
conclusions in the case, since Nielsen was the sole supplier of such services in Canada.

The Relevant Geographic Market

Unlike thelLaidlaw case, the relevant geographic market did not pose an issue unbliézlHes
case. Since the data relevant to the provision of market tracking services referred to Canada rather than
United States or other countries, the respondent did not dispute that the relevant market was Canada as
alleged by the Director. The conclusion that the relevant market was Canada and not some specific region
within Canada was supported by finding that very few customers bought regional data alone and that the
sale of such data would not be sufficient to maintain the company in business.

In sum, the Tribunal’'s decisions regarding the relevant product and geographic market in the
NutraSweetLaidlaw andA.C. Nielsercases embody a pragmatic approach to market definition in abuse
of dominance cases. In many respects, this approach is consistent with and draws on the economic
principles discussed in Section Il of this paper. In particular, the decisions recognise that markets in abuse
cases must be defined witkference to the alleged conduct of the respondent firms. They also highlight
the Tribunal's reliance on practical indicia of the extent of product and geographic markets such as the
functional characteristics and end uses of products.

V. Concluding Remarks

This paper has reviewed various lessons to be learned regarding market definition in abuse of
dominant position cases from relevant antitrust literature as well as the decisions of the Canadian
Competition Tribunal in three recent contested abuse cases. The discussion shows that the Tribunal's
approach to market definition is consistent with key implications of the relevant literature. For example,
the Tribunal’s decisions have clearly recognized the differing time frame for analysis in abuse of dominant
position as distinct from merger cases, and the resulting implications for conventional assumptions
regarding the meaning to be attached to evidence regarding the availability of substitutes in the market
(i.e., the issues relating to the Cellophane Fallacy which are discussed in sectiislipaper). Overall,
the Tribunal's approach to market definition emphasises practical considerations such as the physical
characteristics of products, distinct end uses, patterns of consumer behaviour and other factors, in addition
to econometric analyses of price responsiveness, where such evidence is available.

These findings augur well for the future development of competition law and policy in Canada.
In the past decade, antitrust scholars and practitioners have been extensively concerned with refining
analytical approaches used in merger enforcement. While merger issues will undoubtedly continue to be
of critical importance, arguably, many of the key challenges for competition policy in the coming decade
will be in the area of abuse of dominance or monopolization. The analysis in this paper suggests that these
issues can be satisfactorily addressed within the basic framework that has been articulated by the
Competition Tribunal in its decisions to date under the abuse provisions.
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NOTES

For a useful discussion of the general importance of market definition in antitrust analysis, see
Gregory J. Werden, "The History of Antitrust Market Delineatidvidrquette Law Reviewol.
76, Fall 1992, pp. 123-215.

According to Pitofsky, “... no aspect of antitrust enforcement has been handled nearly as badly as
market definition.” Robert Pitofsky, “New Definitions of Relevant Market and the Assault on
Antitrust,” Columbia Law Reviewol. 90, no. 7, November 1990, pp. 1805-1864.

Misapplication of conventional assumptions regarding merger analysis in the context of abuse of
dominant position or monopolization cases is sometimes discussed under the rubric of the
"Cellophane Trap" or "Cellophane Fallacy." For discussion, see Sections Il aimdrdéll, Of

course, the Cellophane Trap can also arise in merger cases. See natdra3land
accompanying text.

The abuse of dominant position provisions of the Canadiemnpetition Acimay be viewed as a

hybrid of the European concept of abuse under Article 86 ofrtesty of Romeand the U.S. law

on monopolization under section 2 of theerman Act Like the European article, the Canadian
abuse provisions incorporate a threshold element of market dominance or control which must be
present before the provisions are applicable. On the other hand, in contrast to the European law,
the Canadian provisions are focused principally on exclusionary conduct that harms the
competitive process as opposed to the mere charging of high prices or other manifestations of
exploitation of consumers. In this respect, the Canadian provisions have more in common with
the U.S. law on monopolization. For background on the Canadian abuse progs@®Bsuce

C. McDonald, "Abuse of Dominant PositiorCanadian Competition Policy Recgrdol. 8, no.

1, March 1987, pp. 59-75, aiRiD. Anderson and S.D. Khosla, "Reflections on McDonald on
Abuse of Dominant PositionCanadian Competition Policy Recordol. 8, no. 3, September

1987, pp. 51-60.

Prior to 1986, the then-existing Canadian competition statute;dhwines Investigation Act
incorporated a criminal provision dealing with monopoly. This provision was ineffective, due
among other factors to the criminal burden of proof and the wording of the provision which
required the Crown to show that a monopoly was operated “to the detriment of the public.” See
McDonald,id.

The three contested cases ar€anada (Director of Investigation and Research) v. The
NutraSweet Co(1990) 32C.P.R.(3d) 1 (Competition Tribunal, October 4, 199@anada
(Director of Investigation and Research) v. Laidlaw Waste Systemglo@R) 40C.P.R.(3d)

289 (Competition Tribunal, January 20, 1992) dbanada (Director of Investigation and
Research) v. The D&B Companies of Canadd. (1996) 64C.P.R.(3d) 216 (Competition
Tribunal, August 30, 1995hereinafter theA.C. Nielsercase). In all three cases, the Tribunal
found in favour of the key allegations of the Director of Investigation and Research and issued
remedial orders relating to the respondents’ conduct. One additional contested matter, the
Teledirectapplication, is currently pending before the Tribunal. This deals with tied selling and
other anti-competitive practices in the production and marketing of telephone directory
advertising in local markets. In addition to the contested cases, in January 1995 the Tribunal
approved a negotiated settlement by Consent Order in a case relating to alleged joint anti-
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10.

11.

12.

13.

14.

competitive conduct in the sale and marketing of non-local Yellow Pages advertising matters.
As well, on Decembet4, 1995, the Director of Investigation and Research applied for approval

of another major consent settlement in a case relating to abusive conduct in the provision of
shared electronic funds transfer services across Canada. The specific fact situations and anti-
competitive practices dealt with in the three contested cases decided to NiatiaSyeet

Laidlaw andNielser) are discussed in detail in Section IV of this paper.

The Canadian cases are cited in the preceding footnote. WM&omonopolizationcases
decided recently include tiMicrosoftandKodakmatters.

See Jeffrey Church and Roger Wastwork Industries, Standardization and Competition
Policy (Paper prepared for the Canadian Competition Bureau, July 1996).

In addition to abuse cases, the principles discussed in this paper may be relevant to market
definition in other conduct-oriented cases, including price fixing and other cartel cases, as well as
tied selling, exclusive dealing and other types of civil cases. For discussion of Canadian and
U.S. law on tied sellingseeR.D. Anderson and S.D. Khosla, “Recent Developments in the
Competition Policy Treatment of Tied Selling in the U.S. @ashada,”Canadian Competition

Policy Recordvol. 6, no. 1, March 1985, pp. 1-14.

As Salop points out, "In post-Chicago antitrust analysis, market definition and market power are
not discussed in a vacuum, but rather in the context of the plaintiff's allegations of
anticompetitive conduct. According to this approach, the relevant market can only be defined
once the plaintiff's theory is known". Steven C. Salop, "Kodak as Post-Chicago Law and
Economics,"Charles River Associates Perspectivipril 1993, p. 3. This observation has
particular implications for abuse and other conduct-oriented cases. For discussion, see Section
11(5), infra.

For example, in Canada, definition of the relevant product market is required in connection with
both the threshold element of substantial or complete control of a class or species of business
throughout Canada or an area thereof in paragraph 79(1)(a) ©btheetition Actind the test of
lessening of competition substantially in a market in paragraph 79(1)(c) Atthe

At the most obvious level, a narrow definition of the relevant market will tend to result in higher
market shares for incumbent firms - a factor which is often important in establishing the
existence of market power and a substantial lessening of competition. On the other hand, the
importance of particular market boundaries that may be assigned in the process of market
delineation should not be over-stated. As elaborated in Sections Il and Ill of this paper,
ultimately it is the assessment of substitution possibilities and their implications for market
power rather than the particular market boundaries selected that is relevant to the analysis of
competitive effects.

"Market delineation in antitrust is a means to an end rather than an end in itself. Markets are
tools used to aid in the assessment of market power-related issues.” Gregory J. Werden, "Four
Suggestions on Market DelineatiorAhtitrust Bulletin vol. 37, Spring 1992, pp. 107-21, at

p. 108.

For background, see William M. Landes and Richard A. Posner, "Market Power in Antitrust
Cases,"Harvard Law Review vol. 94, no. 5, March 1981, pp. 937-996, at p. 937.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Mathematically, market power is sometimes expressed using the Lerner Index (L), where L=(P-
MC)/P and P and MC are respectively, the price and marginal cost of firm(s) whose conduct is
under examination.

See Director of Investigation and Reseakt#rger Enforcement Guidelinéslarch 1991).

That is, L=1/Ewhere L is the Lerner index of market power and E is the elasticity of demand
facing a firm.

Landes and Posnsypra,note 14, at pp. 944-52.

It should be noted that the relationship between a firm’s market share and its elasticity of demand
depends significantly on how this interacts with the industry demand and supply elasticities.
Therefore, the share of total industry output accounted for by individual firms, by itself, can be
an unreliable indicator of market power.

Certain other variables can also facilitate the exercise of market power. These include the nature
and extent of change and innovation in the market, barriers to entry by new competitors, the
degree of transparency and the value and frequency of transactions in the market. See Director
of Investigation and Researcierger Enforcement Guideling®arch 1991), p. 10. These
variables normally are not subsumed in market definition analysis, but rather are considered as
related factors that influence the competitive environment.

The concept of a relevant antitrust market has been developed principally with reference to
merger cases. Séderger Enforcement Guidelingisl., and Department of Justice and Federal
Trade CommissioniHorizontal Merger GuidelinegApril 2, 1992), reprinted irAntitrust and

Trade Regulation Repgrwvol. 62, no. 1559, April 2, 1992, Special Supplement. Important
differences in the application of this concept in the context of abuse of dominant position or
monopolization cases are discussed in Section I1(4), below.

See Pablo T. Spiller and CIliff J. Haung, "On the Extent of the Market: Wholesale Gasoline in
the Northeastern United Statedgurnal of Industrial Economi¢sol. 35, 1986, pp. 131-45.

This point is made effectively in David T. Scheffman and Pablo T. Spiller, "Geographic Market
Definition under the U.S. Department of Justigerger Guidelines,"Journal of Law and
Economicsvol. XXX, 1987, p. 17, and in Spiller and Hauindj,

Scheffman and Spilleid.

SeeMerger Enforcement Guidelinesupra note 15, and Department of Justice and Federal
Trade CommissioniHorizontal Merger GuidelinegApril 2, 1992), reprinted irAntitrust and
Trade Regulation Repgrtvol. 62, no. 1559, April 2, 1992, Special Supplement. The
development of this approach is discussed in Weslgmrg note 1.

The differing time frame for analysis of abuse of dominant position and merger cases is reflected
in the relevant provisions of tl@ompetition Act In particular, section 79 pertaining to abuse of
dominant position refers to situations involving a practice of anti-competitive acts which "has
had, is having or is likely to have the effect of lessening competition substantially." In contrast,
section 92 pertaining to mergers is applicable where the Competition Tribunal finds that a
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

merger "prevents or lessens or is likely to prevent or lessen competition substantially." For
related discussion, see Anderson and Khasiprg note 4.

See, generally, Steven T. Call and William L. Holahkficroeconomics(Belmont, Ca.:
Wadsworth, 1980).

"Because every monopolist faces an elastic demaitsl atofit-maximizing output and price,
there is bound to be some substitution of other products for its own when it is maximizing
profits, even if it has great market power." Landes and Pasupang note 14.

United States v. E.I. du Pont de Nemours &, @a&8 F. Supp. 41 (D. Del. 1953); aff'd 3b/1S.
377 (U.S. Sup. Ct. 1956).

The relevant critical commentary comprises George W. Stocking and Willard F. Mueller, "The
Cellophane Case and the New Competitidxmierican Economic Reviewol. 45, 1955, pp. 29-

63, Donald F. Turner, "Antitrust Policy and the Cellophane Casarard Law Review vol.

70, 1956, pp. 281-318, Richard A. Posrartitrust Law: An Economic Perspecti €hicago:
University of Chicago Press, 1976), at pp. 127-29, and Landes and Pagnarnote 14, at pp.
960-61.

"Reasonable interchangeability at the current price but not at a competitive price level, far from
demonstrating absence of monopoly power, might well be symptomatic of that power; this
elementary point was completely overlooked by the Court." Pdsinep, 128.

Although theCellophanecase was a monopolization case, it should be emphasized that the
Cellophane Fallacycan arise in merger as well as abuse of dominant position or monopolization
cases. In particular, it may arise if the parties to a merger already possess significant market
power. In such a case, any further increase in prices may well induce significant substitution
away from products produced by the parties -- but this may, nonetheless, be consistent with a
significant enhancement of market power.

Clearly, it is not sufficient to simply look for markets in which we observe high (in absolute
terms) market demand elasticities, since, in addition to markets subject to effective
monopolization, this would also identify markets that are effectively competitive.

Salopsupra nhote 10.

Such practices are sometimes described under the rubric of “raising rivals’ costs.” See Roger
Ware, “Understanding Raising Rivals’ Costs: A Canadian Perspedfeaddian Competition

Record vol. 15, no. 1, March 1994, pp. 9-20. Of course, the existence of genuinely exclusionary
practices is a statutory element to be independently verified and not an assumption to be taken at
face value in abuse cases. Therefore, the relevance of markets defined to take account of
exclusionary practices must, ultimately, be established in conjunction with the exclusionary
effects of such practices.

As an example, Salop contrasts the market that would be useful in assessing a possible merger of
banks offering Visa and Mastercard services with the market that would be relevant to the
alleged exclusion from the Visa system of a member desiring to offer a low-priced card. While
the former would probably include new card offerors who would enter if the price of credit card
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36.

37.

38.

39.

40.

41.

42.

43.

44,

45,

46.

services rose significantly, in his view, such potential entrants should be excluded from the latter.
The reason is that firms that would enter only at a higher price would not be a factor in
facilitating a reduction of prices below current levels. See Ssiga note 10.

Werdensuprag note 1, at pp. 203-204.
SeeMerger Enforcement Guidelinesuprg note 15, pp. 10-14.

Other practical considerations that may be relevant include foreign competition, shipment
patterns, price correlation between the relevant products in different geographic areas, non-
recoverable local set-up costs, and the behavior of buyers and producers.

See the Australian case@tieensland Wire Industries Pty. Ltd. v. The Broken Hill Proprietary
Co. Limited(1989),Australian Trade Practices Reporiso. 40-925, pp. 50,000-50,025.

See Franklin M. Fisher and John J. McGowan, “On the Misuse of Accounting Rates of Return to
Infer Monopoly Profits,”American Economic Reviewol. 73, no. 1, March 1983, pp. 82-97.

As discussed below, lraidlaw, the Tribunal recognized explicitly the problems associated with
application of prospective price increase tests in abuse cases. The general point that the
application of market definition principles can vary depending on the type of case and the
particular fact situation was also recognized in the Tribunal’'s decisi@Qatirada (Director of
Investigation and Research) v. Chrysler Canatth (1989), 27 C.P.R(3d) 1, a case under the
refusal to deal provision of tHéompetition Act In its decision in the latter case, the Tribunal
noted that the approach employed in defining markatsy be entirely differentiepending on

the particular context and purpose at hand [emphasis added]. (p. 10).

NutraSweetsuprg note 6, p. 9.

NutraSweetsupra note 6, p. 9. In the past, the parallel use of the terms “market” and “class or
species of business” in the Canadian abuse provisions has given rise to extensive debate
regarding their interpretation. On the basis of previous jurisprudence, it was argued that the
element of a class or species of business could be interpreted differently from that of the relevant
market. The Tribunal’s decision in thiielsencase appears to have resolved the controversy. In
particular, in Nielsen the Tribunal ruled categorically that class or species of business is
synonymous with the relevant product market. ISie¢sen supra note 6, at p. 232.

Underscoring this point, in framing the key market definition issiduinaSweetthe Tribunal
indicated that “it is necessary to consider the degree to which aspartame [the sweetener produced
by the NutraSweet Co.] is significantly distinct from other sweeteners in order to decide whether

it should be treated as a separate product or as part of a broader class of sweeteners.”
NutraSweetsupra note 6, p. 10.

NutraSweetsupra note 6, p. 21.

Laidlaw, supra note 6, p. 316.
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"It is the Tribunal’s view that it is necessary that the overall purpose of a section be kept in mind
when dealing with the elements which the legislative scheme requires to be specifically
addressed.NutraSweetsuprg note 6, p. 10.

NutraSweetsuprg note 6, p. 20.

Counsel for the respondent did not overlook the arguments relating @zltbphane Fallacy

but argued that it did not apply because the case was concerned with the product and not the
geographic boundaries of the market and that a different set of evaluative criteria was relevant for
defining the geographic marketaidlaw, suprg note 6, p. 318.

Laidlaw, supra note 6, p. 320.

NutraSweetsuprg note 6, p. 10.

Table-top sales refer to the purchase of sweeteners by households and restaurants for direct
consumption by individuals.

Industrial sales refer to sales of a sweetener as a food additive (i.e., product used as an ingredient
in food and beverages).

Table-top sales of aspartame in 1988 were only 3 and 4 percent of total sales for Canada and the
U.S., respectively.

Sales of aspartame to the carbonated soft drink industry of aspartame were 85 and 84 percent of
total industrial sales in Canada and U.S. countries for 1988.

NutraSweetsuprg note 6, pp. 12-15.

One of these, saccharin, could be sold for table-top use in Canada solely in drug stores.
NutraSweetsupra, note 6, p. 11.

Subsequent to the Tribunal judgment, two intense sweeteners - sucralose and splneda -
approved for use in Canada. These sweeteners are expected to provide a significant degree of
competition for aspartame. See "New artificial sweetener ready to challenge NutraSweet,"
Calgary Herald April 4, 1991, p. E3 and "New sweetener gets green light: Redpath’s Splenda
cleared to battle aspartame in Canada’s low-calorie mafkat,'Globe and MailSeptember 12,
1991, p. B5.

NutraSweetsuprg note 6, p. 16.

NutraSweetsuprg note 6, p. 16.

NutraSweet, supranote 6, p. 16

NutraSweet, supranote 6, p. 17.

NutraSweet, supranote 6, p. 18.
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NutraSweet, supranote 6, p. 17.

NutraSweet, supranote 6, p. 18.

NutraSweetsuprg note 6, p. 18.

NutraSweetsuprg note 6, p. 19-20 .

NutraSweetsuprg note 6, pp. 20-21.

NutraSweetsuprg note 6, pp. 21-22.

NutraSweetsuprg note 6, pp. 20-21.

NutraSweetsuprg note 6, p. 22.

NutraSweet, supranote 6, p. 22.

NutraSweet, supranote 6, p. 22.

NutraSweet, supranote 6, p. 22.

The right to compete clauses required Laidlaw’s customers to notify the company of competing
offers received from other suppliers of waste collection services, and prohibited the customers
from accepting such offers for a 14 day period. The Competition Tribunal found that these
clauses were clearly anti-competitive in that they gave Laidlaw specific knowledge of the terms
on which individual customers could be obtained and prevented it from having to lopricdts
across-the-board.aidlaw, supra note 6, pp. 339-43.

In commenting on this practice, the Tribunal quoted Professor Robert Bork’s observation that
“As a technique for predation, sham litigation is theoretically one of the most promising.” See
Laidlaw, suprg note 6, p. 344, and Robert H. Boiflke Antitrust Paradox: A Policy at War

with Itself(New York: Basic Books, 1978), chapter 18, p. 347.

Laidlaw, supra note 6, pp. 295-296.

Laidlaw, supra note 6, p. 295.

In particular, residential service typically employs rear-end loading trash compacting trucks.
Lift-on-board service usually employs front-end loading trucks. Service to large industrial users
is normally provided with flat-bed roll-off trucks.

Laidlaw, supra note 6, pp. 295-296.

Laidlaw, supra note 6, p. 296.

Laidlaw, supra note 6, p. 316. The additional areas included in the second market identified by

the respondent (i.e., the areas in dispute) comprised the Courtney-Comox-Cumberland area, the
village of Sayward and Quadra Island.
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85.
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94.

95.
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Laidlaw, supra note 6, p. 317.

Laidlaw, supra note 6, pp. 317-318.

Laidlaw, supra note 6, p. 321. 86. Prior to the entry into force of the new Act, the Portuguese
Competition Council had already issued a ruling on the economic dependence of distributors in
relation to their suppliers in a case concerning an exclusive trading agreement. It considered that
the relationship between suppliers and their distributors must "reflect the material conditions
dictated by the natural imbalance of the forces involved", and that notice of termination or
termination of contracts must lie within a “uniform and clear commercial policy". According to
the Council, notice of termination or termination of a contract which does not lie within a
uniform commercial policy must therefore be "considered an infringement of the rules on
competition”, since these "refusals to deal" make it more difficult for the economically
dependent distributor to obtain market access (or to do business in the normal way).

Laidlaw, supra note 6, pp. 321-323.

Laidlaw, suprg note 6, p. 321.

Laidlaw, supra note 6, p. 322.

Laidlaw, supra note 6, p. 322.

Laidlaw operated hubs in both Nanaimo and Duncan despite its claim that thegeasvdall
into one market. Its indication that it would change in the future was not considered persuasive.

Laidlaw, supra note 6, p. 323.
Nielsen, supranote 6, p. 241.
Nielsen, supranote 6, p. 246.
Nielsen, supranote 6, p. 250.
Nielsen supra note 6, p.253.

Nielsen, supranote 6, p. 253.
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GERMANY

Objectives of German abuse supervision

In German competition law the conduct of dominant and powerful enterprises is not per se
subject to statutory conduct control; certain practices are forbidden only where enterprises abuse their
market power.

The various German provisions for the control of market power is intended to prevent firms not
sufficiently controlled by effective competition from abusing their resultant scope for action at the expense
of competitors or the opposite side of the market. It has to be used as a corrective only where competition
is insufficient. The control of relative market power and abuse supervision is used only where instruments
of safeguarding effective competition, e.g. merger control, are not available.

The following comments focus on individual aspects of German market power control, viz.
control of the conduct of relatively powerful firms (Part 1) and the legal treatment of specific abusive
practices (Part II).

A substantial degree of market power
Legal provisions

Subject to conduct control is the abusive behaviour of market-domihfiting on the one hand
and powerful firm&on the other.

The Act Against Restraints of Competition (ARC) offers a double definition for market
domination. Accordingly, an enterprise is either market-dominating if it is not exposed to any competition
or to any substantial competition or if it has a paramount market position in relation to its compétitors.
an enterprise that is market-dominating in that sense abuses its position on the dominated market or a third
market, the Bundeskartellamt (BKartA) may prohibit the abusive conduct and declare relevant contracts to
be of no effect.

Additionally, market-dominating enterprises must not unfairly hinder other enterprises nor, in the
absence of facts justifying such differentiation, treat enterprises differently. This comprehensive ban on
hinderance and ban on discrimination also applies to powerful firms on which small or medium-sized
firms as suppliers or purchasers of a certain type of goods or commercial services depend to such an extent
that sufficient and reasonable possibilities of dealing with other enterprises do nbTissis because a
firm may have such a powerful position in the market that it may cause market distortions even if it is not
market-dominating.

The Act Against Restraints of Competition (ARC) thus covers situations of so-called relative

market power, which is reflected among others in vertical relations among firms. (Horizontal relations
among competitors with relative market power is dealt with in Section 26 (4) of the ARC). To be protected

113



under this provisiorare small and medium-sized firms that are dependent on a supplier or buyer for the
very reason that they cannot switch to alternative suppliers or buyers. For example the provision cannot be
invoked by large firms to enforce a claim to be supplied by a powerful supplier. On certain conditions,
however, small and medium-sized firms may bring a civil action for being supplied.

In practice, it has to be examined whether a number of conditions are satifsfied before claims are
enforced; in this context the criteria of dependence and the weighing of interests are of great importance.

“Dependence” criterion

The question whether conduct comes under the ban on hindrance/discrimination crucially
depends on a finding of dependence. At the outset, the relevant market has to be defined. Then it has to be
examined whether the dependent firms have objectively sufficient and subjectively reasonable possibilities
of dealing with other enterprises in this market. The decisive question therefore is whether the dependent
firm is in a position to obtain its goods from alternative sources or sell them through other distribution
channels. A relevant market includes all possible channels of distribution. On the other hawernot
alternative is considered automatically sufficient or reasonable. Considering simply the number of firms
supplying similar goods is not decisive. Rather, for example the question whether alternative channels of
distribution at different market stages are sufficient and reasonable in a particular case is determined by the
individual characteristics of the dependent firm and the actual conditions of competition in the relevant
market.

If sufficient possibilities exist, it remains to be seen whether switching to such alternatives is
likely to involve substantial disadvantages to the dependent firm which cause lasting damage to its
competitiveness. In that case, it is not a reasonable alternative. An alternative would for example not be
considered reasonable if it was not accessible to the dependent firm on the same terms as to other
competitors or if it consisted of imports that could not be relied on in the long run.

The protection against hindrance/discrimination is available not only to incumbent firms, but
also to newcomers that depend on certain sources of supply or channels of distribution. In that respect the
ban on discrimination contributes to ensuring open markets.

Conduct control of powerful firms is especially important where the small and medium-sized
firms' dependence on them has to do with the former's assortment of, gamdghere a dealer has to
carry the products of certain manufacturers -- as a rule manufacturers of branded products -- in order to be
competitive. The decisive factors here are the prestige and reputation of the products in the market. In the
Rossignol case there was the danger that, because of their market power, the branded goods manufacturers
would be able to force small and medium-sized firms which depended on them to comply with otherwise
non-binding price recommendations.

A firm's dependence on another firm may also be based on the fats thaginess activities are
geared to another firm's products to such an extent that switching to another firm would involve
substantial competitive disadvantages (dependence based on a particular firm). In general dependence is
due to long-term contracts as a result of which a dealer concentrates his efforts on selling the’products.

Scarcity-induced dependence is fairly rare. A buyer can be dependent upon his supplier if, due to

an unforeseeable shortage, sources of supply are suddenly no longer available and the buyer is unable to
switch to other suppliers on competitive terms.
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Weighing of interests

Conduct by powerful firms may be prohibited if other firms are "unfairly" hindered or treated
differently from similar firms "in the absence of facts justifying such differentiation”. To determine
whether hindrance is unfair or whether there are facts justifying differentiation the individual interests of
the parties concerned have to be weighed with regard to the purpose of the ARC (safeguarding the freedom
of competition). Since the individual interests of the parties involved can be determined only in the
particular case concerned, generalised statements can hardly be made as regards the weighing of interests.

In this context the basic business interests of prime importance, viz. to decide on the nature
and scope of one's business, including one's channels of distribution. When weighing the parties' interests,
one party's vital interests in the scope of freedom of decision-taking have to be recognised, but the limit
has to be drawn where the other party's justifiable interests are affetedonly interest of firms
hindered or discriminated against that is worthy of protection is that power-induced conduct by other firms
must not impair their scope for competitive action. The principle of open markets is of central importance
here. Public interests or economic policy objectives, e.g. a general guarantee of survival for small and
medium-sized firms, cannot be asserted in the context of the weighing of interests.

The following topical case shows how individual interests can be weighed and balanced. The
crucial importance of the facts of each individual case - here the rather tightly regulated German drug
market - to the legal assessment is also evident from this proceeding. Finally, it also illustrates the efforts
of the BKartA to use the instrument of conduct control of powerful enterprises with a view to keeping
markets open.

The BKartA conducted proceedings against three major drug wholesalers for hindering and
discriminating against an importer of proprietary drugs. The proceedings aimed at opening the market to
reimported and parallel-imported pharmaceutical products by enforcing the ban on discrimination and the
resulting obligation on powerful buyers to accept contracts.

The importer concerned is the leading German supplier of reimported and parallel-imported
proprietary drugs. Owing to the price differences between various European countries, the importer was
able to offer drugs at prices about 10-15 per cent lower than those charged by domestic manufacturers.

The importer had repeatedly attempted to establish a buyer-supplier relationship with the major
drug wholesalers but invariably met with their refusal. In practice, the wholesalers' refusal to deal meant
that the importer was denied access to the market stage of public pharmacies in Germany. The drug
wholesale trade plays a decisive role as regards entry into the drug market. Newcomers can enter that
market only if they are admitted to the wholesalers' nation-wide, watertight and punctual system of
supplying public pharmacies with drugs.

In weighing the interests involved, as required by law, the Federal Supreme Court, which
regarded the obligation to contract on the whole as justified, started from the assumption that the drug
wholesalers have a legitimate interest in freely shaping their business policies. However, the freedom of
deciding on the assortment of goods is primarily derived from the sales risk taken by the trader. Due to the
particular features of the German drug market, the sales risk is rather limited in this case. Moreover, the
obligation to accept contracts has been confined to fast-selling or profitable articles to make sure that the
drug wholesalers are not obliged to buy unprofitable articles and thus to endanger their market
performance.
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The interest in freely deciding on the assortment of goods in this case does not justify the general
exclusion of the importer's goods, rather the importer's freedom to act was thereby unreasonably restricted.

Nor does the interest of the wholesalers in preventing their long-standing good relations with the
pharmaceutical industry being endangered by business relations with the importer require, in the view of
the Federal Supreme Court, that the interests of the importer be disregarded.

The pharmaceutical industry had put pressure on the wholesalers to break off or not to establish
business relations with the importer in the first place. Consequently, the wholesalers safeguarded the
pharmaceutical industry's interests, namely to preclude the undesirable price competition between
proprietary and imported drugs. Since this line of action infringes the purpose of the ARC (ensuring
efficiency-based competition and keeping markets open), it cannot be considered to be of primary
importance and worthy of protection under the aspect of the maintenance of long-standing supplier-buyer
relationships.

In addition, the wholesalers had argued that they had discriminated against the importer inter alia
to avoid income losses and that the discrimination was therefore factually justifiete view of the
court, the striving for economic success at the expense of the opposite side of the market has, in principle,
to be recognised even in the case of powerful buyers. Howelmit has to be drawmhere such efforts
are directed against the freedom of competition, in particular open market access. Consequently, the
wholesalers' interest in avoiding income losses in taise’ does not justify the hindering of and
discrimination against the importer concerned.

Examples of abusive conduct
Legal provisions

According to the above explanations, the BKartA may object to conduct by market-dominating
firms insofar as they abuse their dominating positidkbuse therefore means only excessive exploitation
of one's business opportunities in the market. A market-dominating firm engages in abusive conduct as
mentioned in the ARC if it impairs the competitive possibilities of other enterprises in a malerant
to competition on the market in the absence of facts justifying such behdvouabuse is also present if
a market-dominating firm demands prices or terms which deviate from those which would result in all
probability if effective competition existédThe behaviour of firms in a comparable market characterised
by effective competition is used as a yardstick. An abuse is also present if different prices or business
terms are demanded by a market-dominating firm from similar buyers, unless there is a factual
justification for such differentiatiol.

Market-dominating and powerful firms are prohibited from unfairly hindering other firms or
from discriminating against them in the absence of facts justifying such differentigee. above).

In the context of all the efforts designed to categorise abusive behaviour, the German courts in
reviewing a case have always placed great emphasis on the circumstances of that particular case. Some
examples of recurrent practices which set statutory conduct control in motion are given below to illustrate
their legal treatment.
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Refusal to sell

An assessment of a refusal to sell must strike a balance between the conflicting freedom of action
of third parties and the free choice of the refusing enterprise to choose its own customers. An obligation to
contract means that the economic freedom of action of the party under that obligation is interfered with in
a particular manner. Therefore interference with the freedom to contract is possible only in exceptional
circumstance¥. It is then necessary to weigh the interests of the discriminating enterprise against the
interests of the enterprise discriminated against, having regard to the objectiveA&Che protect the
freedom of competition.

"Lusterbehangsteiné”

The BKartA had to examine in this case whether a market-dominating supplier of semi-finished products
was allowed to withhold supplies from a processing firm with which it competes on the market for the
finished product.

The leading manufacturer of artificial jewellery (STRASS), Swarovski, refused to supply its
client and competitor Noblesse Crystal on the grounds that Swarovski had built up the relevant market for
certain decorative materials and borne the risks and costs involved itself. For many years, Swarovski had
indeed been the only supplier of those decorative materials in Germany. Swarovski held the view that it
could not be reasonably expected to supply an imitator with primary materials for the latter's competing
production. By contrast, the BKartA was of the opinion that this refusal to sell amounted to a case of
discrimination directed against the principle of open markets, because among other aspects there was the
danger that the dominant firm might extend its position into the downstream market as well.

In the context of the required weighing of interests, the courts finally found that the refusal to
sell was not justifiable by the mere fact that the supplier was competing with its customer following the
processing of the semi-finished produéts.

In this case the refusal to sell was justified, though, because Noblesse Crystal, contrary to the
provisions of the Unfair Competition Act (UCA), made and distributed almost identical imitations of
Swarovski products. Swarovski could not be required to support anticompetitive conduct directed against
itself by supplying its competitor.

"Rossignol”

The only supplier of Rossignol skis in Germany refused to supply a leading sports retailer
because that shop sold the skis too cheaply in the view of the Rossignol supplier.

The crucial point in this case was that, given the unique position of Rossignol skis, the sports
shop had to stock this brand. Although it is not necessary that a sports shop has aafitbckrafed skis,
the Rossignol brand holds a special position. The importance of a product apart from its price also depends
on the quality of the product and the manufacturer's advertising. It became evident that the 'Rossignol’
brand was of such importance to sports retailers that they depended on being supplied with this brand in
order to keep the status of a renowned sports shop. Therefore sufficient and reasonable possibilities of
switching to other ski brands did not exist. The importance of the brand could also be inferred from the
fact that all other leading sports dealers stocked Rossignol skis. Therefore, the sports retailer was entitled
to be supplied with Rossignol skis.
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Price control

The BKartA has been cautious about exercising control over price abuses which amounts to
interference with the firms' freedom of pricing, which is of central importance to effective competition.
This caution is due to the methodological problems involved but also to the extremely high standards set
by the courts - which may even call for an official review of the firms' cogfiddso from a competition
policy perspective, the control of price levels will always be a second-best solution. The Bundeskartellamt
holds the view that far better protection against excessive prices consists in keeping markets open.

Under-cutting of prices: Abwehrblatt‘il

In response to the publication of a new freesheet, the established publishers of dailies in the
region involved had jointly published their own freesheet and undercut the newcomer's price by offering
low advertising rates. Both freesheets temporarily operated at a loss, until the newcomer was finally
obliged to discontinue publishing his freesheet.

The Federal Supreme Court found that this course of action did not constitute a case of unfair
hindrance. The efforts of a dominant enterprise to price its own product so as to drive a competitor out of
the market are not unfaifi, in doing so, it resorts to the instrumentsefficiency-based competition. The
fact that the newcomer loses advertisements as a result of the publication of the competing freesheet -
which weakens his financial basis - in the absence of further circumstances is considered to be the result of
efficiency-based competition. Unfair price-cutting is involved, though, where the use of non-efficiency-
based predatory prices is designed to drive the competitor out of the market and eliminAtzbiding
to relevant court decisions, price competition is present so long as prices are formed economically by
reasonable costing which is justifiable under commercial principles.

After having reviewed the costing, the court found that prices in this wase indeed just
commercially justifiable. Particularly during the start-up phase of a freesheet, pricing that doagenot
costs was reasonable from an economic point of view, the court held. Therefore, unfair hindrance was not
present.

Price level control: Valium Il

Another proceeding was directed against the abusive prices a pharmaceutical manufacturer
charged for two of its preparations.

The crucial issue in this case was the calculation of the comparable price. This is the price which
would form if there existed effective competition in that market. The so-called comparable market is used
for ascertaining this price. It must be a market which is as similar as possible to the relevant market except
for the competitive pricing. Appropriate additions or deductions serve to make up for peculiarities and
differences in respect of the market relevant in terms of abuse supervision. Such additions and deductions
must not be so considerable that the putative competitive pricearthaised as a basis of comparison
ultimately are based on mere estimates. In the final anathigswould lead to a fictitious competitive
price.
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Owing to various governmental regulations, the foreign comparable market which was taken as a

reference market in this case was so different from the investigated market that the comparable price which
had been arrived at by making additions and deductions was not accepted by the Federal Supreme Court.

10.

11.

12.

13.

14.

NOTES
See Section 22 (4) and (5) of the Act Against Restraints of Competition (ARC) as well as
Section 26 (2) sentence 1 of the ARC.
See Section 26 (2) sentence 2 and (4) of the ARC.
See Section 22 (1) of the ARC.
See Section 26 (2) sentence 2 of the ARC.
Cf. Rossignol.
Dependence based on a particular firm occurs often, but not automatically, where an authorised
car dealer depends on a car maker, a filling station sells branded petrol from a specific oll
company or a restaurant exclusively sells the brand of a particular brewer.
See "reimports”.
Before the court decided the case, the importer had to sell the drugs directly. The Berlin Court of
Appeals had held that this was a sufficient and reasonable alternative channel of distribution. The
Federal Supreme Court (BGH) disagreed with this view. German pharmacies buy approx. 90 per
cent of their requirements from the wholesale trade. According to the BGH, even manufacturers
with large sales obviously do notgard direct selling as an efficient alternative to wholesale
distribution.
In the view of the BKartA, justifying the refusal to buy with the avoidance of possible income
losses would have meant that the exclusion of competition is accepted as a legitimate means of
pursuing the interests of a powerful firm.
According to the BGH, in weighing interests, the legislative intent that imported drugs should be
available on the domestic market in competition with other drugs must be taken into account,
even if that intent is expressed in legislation other than the i@ Section 229 of the Social
Code (SGB)V).
See Section 22 (4) of the ARC.
See Section 22 (4) No. 1 of the ARC.
See Section 22 (4) No. 2 of the ARC.

See Section 22 (4) No. 3 of the ARC.
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15.

16.

17.

18.

19.

20.

21.

See Section 26 (2) and (4) of the ARC.

Latest case in BGH KVR 11/94, q. 12 (re-imports).

WUW/E BGH 2535ff ("Lusterbehangsteine™).

See WUW/E BGH 2540

Under Sections 26 (2), 35 of the ARC, Section 249 of the Civil Code.

See WUW/E OLG 4401 "Allegation of unfair hindrance by price-cutting dismissed following

review of costing".

WuW/E BGH 2195 ff.
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IRELAND

Introduction

This note is concerned with the question of the appropriate remedies for dealing with abuse of
dominance. There are several possibilities including:

-- Injunction to stop the abusive behaviour;

-- Financial penalties in the form of fines or damages to aggrieved parties;
-- Regulatory controls to prevent such abuse; and

-- Structural adjustment including the break-up of the dominant position.

The position under Irish law

In Ireland, Section 5 of the Competition Act 1991 prohibits the abuse of a dominant position by
one or more undertakings. It is modelled on Article 86 of the Treaty of Rome. At present the Act provides
aggrieved parties with a right to take court action to obtain an injunction and/or damages, including
exemplary damages. The Minister for Enterprise and Employment may also seek an injunction. The
Competition Act Amendment Bill which is currenthefore Parliament proposes to introduce penalties in
the form of fines and/or jail sentences for breaches of the Act. Section 14 of the existing Act provides that
the Minister may request the Competition Authority to investigate alleged abuses and, if it concludes that
such abuse has occurred, the Minister may make an Order prohibiting the continuance of the dominant
position except on specified conditions or require the adjustment of the dominant position by a sale of
assets or otherwise. In effect therefore, if the amending legislation is passed, all of the possible remedies
listed above will be available under Irish competition law.

The merits and disadvantages of each of the options is now considered. In making such an
assessment the view adopted in the paper is that the relevant issue is the extent to which the options
constitute an adequate deterrent to engage in abusive behaviour and the extent to which they provide an
adequate remedy from the point of view of the parties harmed by such behaviour and the wider public.

Prohibition of behaviour in future (injunctions)

The nature of injunctions is that they prevent only the exact behaviour defined as having been
offensive. The recognised difficulty is that firms will be able to change their behaviour, but create the
same effects, requiring the enforcement agency or the private litigant to start again. The reluctance in most
legal systems, and certainly in the Irish system, to grant preventative injunctions, assumes that it is not
possible and on general principles not desirable to have injunctions granted in terms so wickchs to
behaviour which has not yet occurred, save where there is ‘a strong probability, almost amounting to a
moral certainty’ that a wrong will be committed. Equally, any attempt to formulate ordeefebgnce to
the effect of behaviour of a firm, would to a greater or lesser extent reproduce the legal certainty problem
of any general prohibition competition law, requiring the plaintiff or enforcement agency to return to court
in any case to establish that the firm was nowitbynew behaviour causing the samifect as the
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previously prohibited behaviour. Although obviously such orders might be appealing to competition
enforcement agencies, any special argument for the use of injunctions in such a way for competition
enforcement would have to overcome the general policy considerations against granting injunctions
prohibiting future behaviour, or behaviour defined by its effects.

As a remedy injunctions have the advantage, when granted, of achieving the exact result the
plaintiff or the enforcement agency wants, in the short term. This is as contrasted with the remedies of
fines or damages which are intended to operate as deterrents and which achieve results on firms’ behaviour
in a less direct way. In the context of abuse of a dominant position, where the intention of an abuser will
be to remove a rival from the market, an immediate prohibition on the abusive behaviour may be the only
effective way of ensuring that does not happen. Damages, asMiagfiiecase, may be too late.

The long term usefulness of an injunction is limited, like any antitrust remedy, by the fact that
market conditions change and enforcement agencies cannot make predictions which will hold true forever.
No general prediction can be made about the unintended long term consequences of injunctions as a
remedy, in the way that it can be for fines, for example, since the content of injunctions will be different
with each type of behaviour prohibited.

The other recognised limitation of injunctions as a control of behaviour is that the risk of the
sanction of injunction is one which has no deterrent effect in respect of the present behaviour of firms. In
deciding on behaviour, the fact that an enforcement agency may require them to stop later is no reason for
a firm to desist from acting anti-competitively now. However the absence of deterrent effect does not
prevent the injunction being a particularly useful instrument for an enforcement agency. Given that for
abuse of a dominant position there will sometimes be a fine dividing line between aggressive competitive
behaviour, and abusive behaviour, where not only the enforcement agency and the dominant firm, but also
independent economists might legitimately disagree as to whether behaviour is offensive, it is appropriate
to have the option of a remedy which is not punitive in nature.

Interim Injunctions As noted above, the intention of abusive behaviour is to remove rivals from
the market. A remedy at short notice may be necessary to prevent this, as for examplease tbe
predatory pricing. The remedy of an interim injunction will necessarily be less easily granted than an
injunction on a full hearing. However, the nature of the argument to be made for an interim injunction is
one which automatically favours the retention of a competitor in a market where the alternative is their
possible elimination. The decision to grant or refuse an interim injunction is made so as to preserve the
status quo ( the existence of the rival) and to prevent harm which cannot later be quantified in money and
compensated for (the removal of a rival).

Fines/damages

As in other cases of anti-competitive behaviour, fines would appear to represent a stronger
deterrent to firms engaging in abusive behaviour. This must be subject to some caveats, hdndmrer.
Irish law the imposition of fines would require criminal levels of proof. It might well be extremely
difficult to satisfy such a standard of proof in cases of alleged abuse of dominance. Fines can only
constitute a deterrent if there is a real likelihood of their being imposed and if this is perceived as unlikely
because of the high burden of proof required, then, arguably, fines will have little deterrent effect. It is not
companies which choose to engage in anti-competitive behaviour but rather the human persons who
control them. Thus imposing fines on companies constitutes a relatively limited deterrent.
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In looking at fines as a remedy for abusive behaviour it is worth considering what the effect of
the imposition of a fine might be. Specifically a fine may be thought of as a tax on the profits of the
dominant firm. Economic theory shows that in the case of a profit maximising monopolist, the imposition
of a tax (fine) on profits will have no impact on the firm's price or output. The reason for this is
intuitively straightforward, the imposition of the tax does not alter the profit maximising level of output
and price, it simply reduces the firm’s after tax profits. If it were to attempt to itaigeice, which
necessarily involves reducing output, unless demand was perfectly inelastic, this would reduce profits.
The position is different in the case of a revenue maximising monopolist. Assuming that such a firm must
earn some minimum level of profits, the imposition of a tax (fine) could alter its behaviour, if it meant that
after tax profits were below the firm’s minimum acceptable profit level (its profit constraint). Mvénat
the case the firm would reduce output to the level where it was again earning the maximum possible
revenue consistent with satisfying the profit constraint. This in turn would lead to an increase in price,
implying that part of the burden of the fine falls on consumers. This would ré@duaitractiveness as a
remedy for anti-competitive behaviour.

There is a separate problem with damages as a remedy in that, unlike an injunction, in some
instances the time taken for a full hearing of the case, particularly where there is an appeal, may be such
that, abusive behaviour which is aimed at eliminating a competitor may have been successfakt The
that the target firm, or its creditors, may ultimatebceive damages in compensation for the abusive
behaviour, is of limited benefit to the firm, which has been eliminated, and indeed to consumers. In the
Magill case for example, while it ultimately was case in the European Court, the television companies
succeeded in eliminating it from the market.

Regulatory control of the dominant firm

Regulatory controls as a means of preventing abuse of market power have a long history in the
public utility industries, most notably in the US. The pastyears has seen many other OECD countries
introduce various forms of regulatory controls for such industries. Such controls can involve setting price
caps or other mechanisms which are designed to prevent dominant firms in such industries from abusing
their market power. There are some examples, notably in the UK, of controls of this type being applied to
dominant firms in other industries.

Where such controls have been applied in public utility industries, they have geheedly
drawn up and applied by a specialist industry regulator. Setting this type of controls is a highly complex
task and requires that the regulator possess considerable amounts of information regarding the operation of
the regulated firm. There is a vast amount of material in the economics literature which deals with the
problems and complexities of operating such a regulatory regime. In addition there are indications that
even specialist regulators can make mistakes or be misled by the regulated firm.

The fact that regulatory controls require detailed information about the operations of the
regulated firm and market conditions would suggest that they may not represent a generally applicable
response to the problem of abuse of market power. It would be extremely difficult for a general
competition agency to establish appropriate rules for individual firms. Nor is this a task which could be
dealt with at all by the Courts. More fundamentally it represents a form of detailed regulatory controls
which runs contrary to the general principle that market participants know best and that markets are more
efficient than a system of regulatory controls.
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Structural adjustment

Although in Ireland divestment is a remedy to be ordered by a Minister, rather than granted by a
Court, it is subject to a perception, not confined to Ireland and influenced by the approach of courts to
enforcement, that any remedy, civil or criminal, should be quite directly addressed to the identified
harmful activity. Divestment of a block of property is not however ordered on the basis that the ownership
of that block is itself the wrongful act, rather that divestment will permit competition to Vilogre
previously it was blocked. It thus appears popularly to be a more serious interference with property rights
than to prohibit identifiably harmful behaviour. The mistake inherent in this is that competition law is not
primarily concerned with individual wrongs and harms so much as with effect on the economy; so that it is
correct to have a remedy which is directed to fixing the harm to the economy rather than to being a
punishment fitted to a crime.

Another reason why divestment is not a frequently used weapon may be that it is perceived as
involving a more serious interference in a business thafor example havingontract terms struck
down, and furthermore without being able to know at the time of requiring the divestment what the
outcome of that will be. The assumption that requiring divestment of property is more serious for a firm
than requiring it to alter contract terms, as might be required by other forms of enforcement, is perhaps
guestionable, particularly given that enforcement agencies cannot predict the long term effects of either,
and that prohibiting types of contract terms can give rise to avoidance behaviour.

The issue of public ownership is not one which comes within the scope of the Competition Act.

Historically nationalisation was used as a form of regulatory control in many OECD countries. The past 15
years has seen a major shift away from public ownership as a regulatory instrument.
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ITALY

In July 1995 the Italian Competition Authority pronounced on a case of alleged abuse of
dominance by the Italian Society of Authors, Composers and Publishers (SIAE). The Authority had
received complaints about the SIAE pricing behaviour from two associations of dance-halls. According to
the plaintiffs:

a) the royalties collected by SIAE from dance-halls were significantly higher than the ones
collected by corresponding societies in other EU Member States;

b) the SIAE pricing policy resulted in an unjustified discrimination among dance-halls,
depending on whether or not they were members of a dance-hall association and on which
association they were members of.

This paper focuses on the first point, that is on the evaluation of the alleged excessive pricing
behaviour by a dominant firm.

Legal framework and dominant position

In principle, composers in ltaly are free to deal directly with dance-halls in order to collect the
royalties for the use of their music. However, given the huge costs that individual transactions would
require, relationships between composers and dance-halls are more efficiently managed through some kind
of horizontal agreement among composers.

The Italian law n. 633/1941 requires that intermediation between composers and dance-halls for
the protection of copyright and the collection of royalties be provided on an exclusive basis by SIAE.
Moreover SIAE acts in Italy as an agent for composers' societies based in other countries, collecting
royalties also on behalf of foreign composers whose music is played in Italian discotheques.

It was therefore straightforward to assess that SIAE had a dominant position on the market for
intermediation services between composers and dance-halls in Italy.

Pricing behaviour

The Authority had to appraise whether the tariffs charged by SIAE to dance-halls could be
deemed "unjustifiably burdensome" and therefore abusive according to section 3 of the Italian
Competition Law.

The following information was available:

a) A survey by the European Commission (1991) compared the royalties paid to composers'

societies by five groupsf discotheques in different Member States. Discothequere
grouped according to the following characteristics: capacity, surface, opening time (weeks,

125



days, hours), location, entrance fee, price of the most frequently sold drink (if not included in
the entrance fee), total annual turnover. For each group, a calculation was made of the total
amount of royalties that would have been paid each year to associations of composers in
different Member States. The reference to the five groups of discotheques was used as an
expedient due to the lack of homogeneity in the criteria used by composers' societies to
charge dance-halls in different countries.

It turned out that for all groups the amount charged in Italy was from 3.6 to 4.6 times higher than
the average amount paid in other EU Member States (Table 1).

It is worth noting that the tariff charged by the French composers' society, SACEM, (which was,
like the one charged by SIAE, relatively high at the time of the survey and was calculated as a percentage
of the turnover of discotheques) was reduced, following two prejudicial decisions by the European Court
of Justice, from 8.25 per cent in 1989 to 7.18 per cent in 1991. Following an opinion rendered by the
Conseil de la Concurrence in 1993, it was further decreased to 4.39 per cent of the discotheques' turnover.

b) The European Commission compared the fees charged by composers' sdoietlesir
services, in different Member States. The fee is usually calculated as a percentage of the
amount collected from discotheques. The percentage (Table 2) charged by SIAE is lower than
the average one charged by other societies.

c) Detailed information was not available concerning ¢hstsactually incurred by SIAE to
provide intermediation services with respect to the use of music by dance-halls.

d) In principle, SIAE should pay each composer on the basis of the actual performance of his
pieces of music in dance-halls. However, the society deemed the detailed music programmes
transmitted by dance-halls, especially those with no live music (discotheques), highly
unreliable. Therefore, it adopted a complex set of criteria for biannually allocating royalties
among composers. More specifically:

-- 15 per cent was allocated on the basis of a sampling procedure;

-- 40 per cent was allocated on the basis of royalties received for recording in the last 5
years and of current royalties received for live-music performances in dance halls;

-- 30 per cent was allocated on the basis of royalties received for recording in the last year;

-- 15 per cent was allocated on the basis of current royalties received for live-music events.

It is worth noting that the classification resulting from the random sample was significantly
different from the one resulting from the whole allocation procedure (only 80 of the 200 pieces on the top

of the list according to the sampiere included in the top 200 works identified on the basis of the whole
procedure). The relative positions of pieces of music on the two lists were different as well.

Evaluation of pricing behaviour
In an answer to prejudicial questions concerning the possibility of infringements of Article 86 of
the Treaty of Rome by composers' societies, the European Court of Justice stated that when an undertaking

holding a dominant position charges for the services it provides tariffs which are significantly higher than
the corresponding tariffs in other Member States -- assuming that the comparison is made on a
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homogeneous basis - such difference should be considered circumstantial evidence of a dominant position.
It is then up to the undertaking to justify the disproportionality of its tariffs, highlighting the objective
differences between the situations prevailing in its country and in other Member States (European Court of
JusticeLucazeau v. SACEMoined cases 110/88, 241/88, 242/88, par. 25).

The international comparison made by the European Commission in 1991 tried to homogenise,
given the available data, demand conditions facing composers' societies in different countries. Admittedly,
it does not take different intermediation costs and variables such as the degree of tax evasion into account.
However, the most delicate side of such international comparisons, from an economic viewpoint, is to
establish where should the different tariffs converge. In fact, one cannot take as the optimal target the
average value of the price in Member States (the result would be indeterminate). On the other hand, if one
targets the minimum observed price, the adjustment would take place once and for all, and no rule would
be given for evaluating the level of prices in view of subsequent developments in demand and cost
conditions.

Given the difficulties of trying to regulate price levels merely with reference to international
comparisons, it would seem appropriate to refer to the economic conditions in the relevant market when
analysing whether and how one should intervene directly to regulate the prices charged by a dominant
undertaking.

In the SIAE case, one faces a horizontal integration between composers, probably characterised
by some efficiency gains, which results in a monopoly position with respect to dance-halls in Italy.
Obviously, dance-halls demand for music is highly inelastic. Moreover, although in other Member
countries composers' societies also enjog dactomonopoly position, in Italy, the monopoly of SIAE is
strengthened and stabilised by legislation, which gives the society an exclusive right to act as an
intermediary between composers and dance-halls. The law expressly requires SIAE to act in the interest of
composers: the result is that, currently, it is "compelled” to act as a maximising monopolist on behalf of
composers.

This stable monopoly situation and the low elasticity of dance-halls demand imply that the
discipline exercised by consumers on the monopolist's behaviour is quite weak. However, given the
difficulties of finding an economically appropriate and objective term of reference (what is the appropriate
mark-up? how should costs be defined when the protection of copyright is involved?), an antitrust concern
over the level of prices could lead to a continuous and discretionary control over the process of price
determination. In such a situation, it could seem appropriate to encourage some form of collective
bargaining between SIAE and the representatives of dance-halls.

Furthermore, section 8 of the Italian Competition Act (based on article 90(2), of the Treaty of

Rome) states that an enterprise which by isventrusted with the operation of services of a general
economic interest or operates on the market in a monopoly situation is exempted from competition rules
(including the prohibition of abuse of dominance), but only in so far as this is indispensable to perform the
specific tasks assigned tb The exclusive right given to SIAE by law n.633/41, therefore, somehow
constrains the action of the Antitrust Authority. The Authority observed, however, that even in this case it
would be possible to deem SIAE pricing behaviour abusive if it could be shown not to be useful for the
performance of the society's institutional task. This would be the case, for instance, if one were able to
demonstrate that SIAE is inefficient and therefore that the high prices it charges do not result in high
royalties allocated to composers.

In the case under discussion, the Authority was able to demonstrate something slightly different,
that is that the criteria used by SIAE to allocate royalties among composers were biased in favour of
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Italian composers, unduly penalising foreign composers whose music is played in discotheques and new
composers in general. Given these biased allocation criteria, the prices charged by SIAE to dance-halls
could not in any case be justified in terms of the society's institutional tasks; therefore, notwithstanding the
difficulties illustrated above, the prices charged by SIAE were considered an abiitsedominant
position.

Remedies

The described pricing behaviour by SIAE was therefore prohibited. As a consequence, SIAE
changed the criteria for allocating royalties among composers, eliminating the most evident biases (e.g. the
percentage allocated on the basis of royalties collected from live-music events) and increasing to
50 percent the share allocated on the basis of the sample, which turned out to be the most reliable
allocation criterion.
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TABLE 1

Comparison of tariffs collected by composers' societies
in EU Member States for 5 groups of discotheques

(after 1.1.1990- Italian tariff set equal to 100)

Country/ A B C D E
discotheques' grouping*

Belgium 64,5 14,7 50,6 22,0 55,2
Germany 7,1 7,4 11,8 18,5 10,4
Denmark 7,3 9,2 18,3 36,7 17,3
Spain 31,7 29,8 15,9 8,9 41,4
France 80,4 84,2 85,5 87,2 84,0
Greece 12,7 11,9 7,2 1,3 13,4
Ireland 8,1 8,5 13,6 13,8 13,9
Italy 100,0 100,00 100,0 100,0 100,0
Luxembourg 9,6 18,1 10,2 12,4 11,3
Portugal 18,0 18,9 30,4 36,7 30,9
Netherlands 18,2 21,1 23,2 38,9 17,5
United Kingdom 12,8 13,4 13,3 13,9 14,0
Average (Italy excluded) 24,6 21,6 25,5 25,4 28,1

Source: calculations based on data contained in a survey by the European Commission (1991);
tariffs applied to discotheques which are members of some trade association.

* A,B,C,D, and E are groups of discotheques homogeneous in terms of: surface, capability,

opening time, entrance fee, price of the most frequently sold drink, total annual turnover
(in decreasing order)
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TABLE 2
Fees charged by composers' societies
(per cent of the total amount collected from discotheques)

1989 1990
B 22 3¢ 21,58
D 27,67 -

DK 2421 -

E 35 35
F 30¢ 30¢

GR 37,5 -
IRL - 25
' 2 -
L - -
P - -
NL 30,7 -

UK 32,33 -

Social and cultural expenses (7 per cent) should be added

Including a public franchise fee

Social and cultural expenses (7 per cent) should be added

Social and cultural expenses (6 per cent) and taxes (0,8 per cent) should be added.

cooTw

Source: European Commission (1991)

130



JAPAN

l. Summary of Regulations in Japan

The Antimonopoly Act in Japan prohibits private monopolisation, unreasonable restraint of
trade, and unfair trade practices. Concerning regulations regarding private monopolisation and unfair
trade practices, special attention is paid to the position of the players in the market. Aside from these,
measures against monopolistic situations also exist, for example, in relation to the market share held by
an entrepreneur, although these are not by nature prohibitivehisipaper, we will focus on and
outline regulations regarding private monopolisation and unfair trading practices.

Private monopolisation is illegal when an entrepreneur substantially restrains competition by
excluding or controlling the business activity of another entrepreneur. An “unfair trade practice” is
illegal, even though the concerned action does not extend to the substantial restraint of competition, if
it tends to impede fair competition. In “private monopolisation” cases, measures to eliminate such
action will be ordered and criminal penalties may also be applied; while an action falls under “unfair
trade practices”, only measures to eliminate such action will be ordered.

In judging an action to be illegal, i.e. when judging whether “substantial restraint of
competition” or “impediment of fair competition” exist or not, various market conditions such as
market share, difficulties with regard to new market entry, demand and supply circumstances, etc., are
considered. Among these, market share is the greatest factor. There is ho uniform standard measuring
market share, so it is judged on a case by case basis. According to precedents set by decisions of the
Fair Trade Commission (FTC) and the courts in private monopolisation cases, the market shares of
respondents or defendants were between 40 per cent - 80 per cent, depending on the siaation in
individual market. Regarding unfair trade, the “Antimonopoly Act Guidelines Concerning Distribution
Systems and Business Practices” (“Distribution Guidelines”), published in 1991, stipulate that when
the concerned firm has a market share of 10 per cent or matg, pasition is within the top three in
the market, it is regarded as an “influential” entrepreneur and certain actiomsfi@gef the firm are
likely to fall into the category of unfair trade practices. If the entrepreneur has a market share of less
than 10 per cent and is in fourth position or lower, the guidelines stipulate that such actions are usually
not illegal.

When an action which may fall into the category of unfair trade practices, such as prohibiting
customers from dealing with a firm’s competitors, actually restrains the competition in a particular field
of tr