Organisation for Economic Co-operation and Development
DAF/COMP/WP3(2017)4

Unclassified English - Or. English

24 November 2017
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

Working Party No. 3 on Co-operation and Enforcement

Roundtable on the Extraterritorial Reach of Competition Remedies

Issues Paper by the Secretariat

5 December 2017

This document was prepared by the OECD Secretariat to serve as background for Item 5 at the 126th
Meeting of the Working Party No 3 on Co-operation and Enforcement on 5 December 2017.

The opinions expressed and arguments employed herein do not necessarily reflect the official views of the
Organisation or of the governments of its member countries.

More documentation related to this discussion can be found at

www.oecd.org/daf/competition/extraterritorial-reach-of-competition-remedies.htm

Please contact Ms. Despina Pachnou if you have any questions regarding this document
[phone number: +33 1 45 24 95 25 -- E-mail address: despina.pachnou@oecd.org]

JT03423592

This document, as well as any data and map included herein, are without prejudice to the status of or sovereignty over any territory, to the
delimitation of international frontiers and boundaries and to the name of any territory, city or area.



2 | DAF/COMP/WP3(2017)4

Roundtable on the Extraterritorial Reach of Competition
Remedies®

The increasing interdependence of markets and economies means that the behaviour of
market participants, and its effects, are often not confined within the territory of the
country where the behaviour takes place. Thus, conduct abroad by foreign parties may
have negative impacts on domestic markets. In response, competition authorities can take
enforcement action against harmful foreign conduct, carrying out investigations in or
involving another territory, and imposing remedial measures which may have an effect
outside their jurisdiction.

There is on-going debate on the right territorial scope of a remedy. The questions this
debate seeks to answer focus on the extent to which a remedy should reach beyond
national borders and the suitability of extraterritorial remedies in combatting domestic
harm. Ultimately, the correct scope of a remedy depends on the relationship between the
territorial nexus of a competition remedy, the alleged violation, and the domestic harm
that the remedy aims to counter. This paper looks at recent cases and commentary, and
discusses approaches followed by different jurisdictions to this issue.

" This Issues Paper was prepared by Despina Pachnou, Moran Miara and Semin Park, with
comments by Pedro Caro de Sousa of the OECD Competition Division.
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1. Introduction

1. In recent years, the OECD has looked at aspects of extraterritorial reach of
domestic antitrust law, in particular rules and tests under which competition authorities
establish jurisdiction over conduct by non-nationals that occurs outside, but has effects
within, their territory." The OECD has also looked at issues arising in cross-border
antitrust investigations.” In December 2017, the Competition Committee’s Working Party
No. 3 (WP3) will discuss the appropriate territorial scope of antitrust remedies over
foreign conduct (i.e. conduct by foreign parties occurring outside the investigating
authority’s territory) and, in particular, cases where these remedies extend beyond the
domestic territory.

2. The discussion will focus on antitrust remedies, i.e. behavioural or structural
measures that aim to stop an unlawful conduct and its recurrence, cure or prevent the
conduct’s anti-competitive effects, and restore competition. It will not address sanctions
that aim to punish unlawful acts and deter unlawful conduct in the future.® Hard core
cartels are perceived as being unsuitable for measures other than prohibitions and
sanctions, and hence are not usually solved through behavioural or structural remedies.
This note will therefore focus on remedies in mergers® and abuse of dominance cases,
which can include measures terminating antitrust investigations consensually through
commitment decisions, consent decrees, consent orders, and written undertakings.

3. To assess harmful conduct, and decide on measures to counter it, competition
authorities need to, first, establish jurisdiction over the conduct, and then establish an
appropriate nexus between the harm and the remedies which address it. The authority’s
review and decisions revolve around two basic questions: is the conduct likely to be
unlawful and harmful for domestic competition as assessed in accordance with the
relevant country’s rules? If so, what are the measures that can be taken in response?

4. This paper will look at the tests that jurisdictions rely on to catch foreign conduct
and the design of remedies over such foreign conduct, in terms of their territorial scope. It
argues that a well-co-ordinated set of domestic remedies may in many cases be more
appropriate than one remedy that applies extraterritorially across jurisdictions, assuming
that the facts and stages of investigation of the relevant cases allow the design and
enforcement of parallel domestic remedies. The paper concludes that designing remedies
for conduct with cross-border effects requires good co-operation between competition
agencies and, going forward, an alignment of substantive standards.

2. Establishing jurisdiction over foreign conduct that causes domestic harm

5. The first question that a competition agency must answer when determining
whether to take enforcement action against potentially unlawful conduct is whether it has
the jurisdiction to do so. This depends on the jurisdictional reach of the domestic
competition law. This reach is limited by two public international law principles.

6. The first principle is subject-matter (legislative) jurisdiction, which accepts that a
state has full authority to lay down general or individual rules applicable to conduct
within its territory (the “territoriality” principle) and to its citizens and companies (the
“nationality” principle). The territoriality principle, in particular, has a positive aspect
(the right to assert jurisdiction within the territory), and a negative one (the obligation not
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to assert jurisdiction beyond domestic boundaries, so as not to interfere with the territory
and sovereignty of other states).®

7. The second principle is enforcement jurisdiction, which grants states with
jurisdiction to enforce their laws and decisions by means of measures that may include
coercion against concerned parties.’

8. The growing interdependence of markets and economies, and the fact that
business activities increasingly take place across borders, means that the behaviour of
market participants, and the effects of this behaviour, is often not contained within the
territory of the country where the behaviour takes place or of which the parties are
nationals. Thus, conduct occurring abroad by foreign parties - which in principle would
satisfy neither the territoriality nor the nationality principles - may have negative impacts
on domestic markets. Over the years jurisdictions have developed case law and rules to
assess in which cases they can extend jurisdiction extraterritorially, and what is the
appropriate nexus between domestic harm and foreign conduct.

9. An increasing number of jurisdictions rely on the domestic effects of the relevant
conduct as the jurisdictional trigger, known as the effects doctrine. Under this doctrine,
jurisdictions can legitimately take enforcement action against conduct that is carried out
outside their territory by non-nationals as long as it is unlawful under their domestic rules
and produces effects within their territory. While the effects doctrine can be understood
as an extension of the territoriality principle, it can result in the laws of more than one
jurisdiction applying when a particular conduct affects more than one territory. It also
means that remedial measures required to cure the competitive harm may need to be
enforced extraterritorially, against companies based and action occurring within another
state.

10. The exact reach of the jurisdictional powers based on effects on domestic markets
has been the subject of much discussion and judicial interpretation. The debate about the
jurisdictional reach of the U.S. Sherman Act, in particular, has been ongoing over many
decades.®

11. In 1945 the U.S. Court of Appeals for the Second Circuit ruled in Alcoa® that the
Sherman Act reaches conduct that causes intended effects within the United States, and
that a state can impose liability even upon foreign persons, for conduct outside its borders
that has consequences within. The court in Alcoa left unclear how substantial an effect
must be in order to trigger the jurisdiction of U.S. law, and what is the nature of the effect
required to catch foreign conduct.’® This lack of clarity has allowed different
interpretations of this rule and, at times, prompted backlash from other countries to what
was perceived as U.S. jurisdictional overreaching.*

12. In 1982, the U.S. Congress passed the Foreign Trade Antitrust Improvements Act
(FTAIA), adding Section 6a to the Sherman Act. This section regulated the Sherman
Act's reach with respect to conduct involving non-import trade or commerce with foreign
nations. While the FTAIA still subjects conduct involving U.S. import trade or commerce
to the Sherman Act, it excludes jurisdiction over non-import foreign trade or commerce
unless it has a “direct, substantial, and reasonable effect” on U.S. domestic, import, or
export commerce and such effect gives rise to a claim under the Sherman Act.
Subsequently, the U.S. Supreme Court ruled in Hartford Fire that US antitrust law
applies “to foreign conduct that was meant to produce and did in fact produce some
substantial effect in the United States”.'* The FTAIA and Hartford Fire tests thus qualify
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the effects required to establish jurisdiction, stipulating that trivial harm does not pass the
bar.

13. The effects doctrine was developed in the U.S. when other antitrust laws were
being adopted around the world, and informed the jurisdictional limits of these laws.
Thus, the test of “direct, substantial and reasonable effects”, with some differences in
wording or intensity, is accepted by most jurisdictions as the limit for extraterritorial
application of domestic antitrust laws.”® For example, Australia, Japan and Korea rely on
domestic effects to establish jurisdiction over a harmful conduct.

14. The European Union (EU) relies on the “implementation” test as set out by the
Court of Justice of the European Union (the CJEU) in Woodpulp,* where the CJEU
distinguished between the place of formation of an illegal agreement (in that case, price
fixing) and the place of its implementation. In Woodpulp, the relevant producers were
located, and entered into the pricing agreements, outside the EU, but sold the cartelised
product to customers within the EU. The CJEU ruled that the implementation of the
agreement could be the decisive factor and accepted that the European Commission had
jurisdiction to take up the case. In Gencor, a merger case, the General Court confirmed
the EU’s extraterritorial jurisdiction whenever ‘it is foreseeable that a proposed
concentration between undertakings established outside the Community will have an
immediate and substantial effect within the Community”®®. The General Court equated
this test to the implementation doctrine developed in relation to agreements in Woodpulp,
thus indicating that the EU applies an effects doctrine similar to that in the U.S. More
recently, the matter of the extent of the jurisdiction of EU competition law over foreign
conduct was at issue before the CJEU in the context of a decision by the European
Commission against Intel.
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Box 1. Jurisdiction over foreign conduct that produces probable effects on
competition: Intel v Commission

In September 2017, a case dealing with abuse of a dominant position by a non-EU
firm (Intel), the Court of Justice of the European Union (CJEU), on appeal against
the judgement of the General Court of the European Union (Intel v Commission,
T-286/09), confirmed that the European Commission was right to include a
supply deal between Intel and Lenovo in China in its EUR 1.06 billion antitrust
fine against Intel, on the basis of probable effects on competition.

The Court ruled that “...it is sufficient to take account of the probable effects of
conduct on competition in order for the foreseeability criterion to be satisfied.
The General Court did not err in law in holding that, faced with a strategy such
as that adopted by Intel, it was appropriate to take into consideration the conduct
of the undertaking viewed as a whole in order to assess the substantial nature of
its effects on the market of the EU and of the European Economic Area (EEA). ...
[To do otherwise would] lead to a fragmentation of comprehensive
anticompetitive conduct, capable of affecting the market structure within the EEA,
into a collection of separate forms of conduct which might escape the European
Union’s jurisdiction. ... The General Court noted, as regards the postponement of
the worldwide launch of certain computer models, that it was apparent from the
evidence before it that sales of those computers were planned in the Europe,
Middle East and Africa region, of which the EEA is a very important part, which
was sufficient for a finding that there were at least potential effects in the EEA”.
(all emphasis added).

This case reaffirms previous case law on the reach of EU antitrust laws and
accepts that “probable” or “potential” effects in the EEA may be a sufficient
jurisdictional trigger.

Source: Decision of the Court of Justice of the European Union (2017) in case C-413/14 P Intel v
Commission.

3. Remedial measures regulating foreign conduct

15. After establishing subject-matter jurisdiction over a conduct, competition
authorities have enforcement jurisdiction to take action to make sure that domestic laws
are complied with; that the anti-competitive conduct is stopped, punished and prevented
from recurring; and that the domestic harm is remedied and further harm avoided. To
achieve these goals, agencies may impose remedies on market participants prohibiting the
repetition of harmful acts, or imposing obligations on them to make sure that the market
can work in a competitive manner.

16. Remedies against foreign conduct raise questions. This note reviews the answers
to three such questions in this section:

o How do remedies fit with: (i) the different substantive standards followed by
different jurisdictions; (ii) the different effects that the same conduct can have in
different jurisdictions?
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o How far-reaching should remedies be, i.e. what is their appropriate territorial
scope?

e How can jurisdictions and businesses deal with the risk and costs of conflicting
remedies when a conduct is caught by more than one jurisdiction?

3.1. Different jurisdictions, different effects, different standards, one remedy?

17. In an increasingly interconnected world, business activities that are carried out
across national borders are becoming the norm, rather than the exception. There will often
be cases when a conduct has effects in more than one jurisdiction. Such conduct can be
caught by each relevant authority applying its jurisdictional tests (i.e. each authority
assessing whether the conduct produced harmful effects in their territory, and whether
these effects are sufficiently important to merit enforcement attention), competition rules
(which determine whether the conduct is lawful or not), and remedial powers (including
powers to impose prohibitions against a conduct, or injunctions to follow a course of
action).

18. Each competition authority is mandated to enforce its own laws and protect
domestic consumers from anticompetitive conduct. This means that an authority is
expected to assess the competitive effects of a conduct and, if necessary, to impose
remedies. As more competition regimes are established and operational across the globe
(currently there are more than 130), the likelihood of the foreign conduct being caught by
more than one set of rules, and more than one agencies, increases.

19. The same conduct may have different effects in the different jurisdictions which it
affects. Even when the effects of a conduct are similar across jurisdictions, the legal
standards to assess the lawfulness of a conduct may be different depending on the
jurisdiction. For example, the same conduct can be found to be lawful in one jurisdiction,
but unlawful in another. Furthermore, even if a conduct is deemed unlawful across
jurisdictions, each jurisdiction may determine that a different remedy is required.

20. In mergers, significant convergence in substantive tests has been achieved over
the years. Most jurisdictions can prohibit mergers that they deem likely to substantially
lessen competition in a market - although what constitutes a substantial lessening of
competition, or the level of plausibility or likelihood required to justify a prohibition or
remedy to clear the transaction, may differ from one jurisdiction to the next.'® There is
less convergence in the treatment of unilateral conduct by firms with market power. For
example, in the U.S. courts typically do not find monopoly power if the firm (or a group
of firms acting in concert) has less than 50% of the sales of a particular product or service
within a certain geographic area.” Some U.S. courts have required market share
percentages of 70% upwards.”® In the EU, a dominant company has a special
responsibility to ensure that its conduct does not distort competition, and the presumption
against dominance starts with lower market shares, below 40%.°

21. One of the most marked divides among jurisdictions concern the treatment of
excessive prices. Some jurisdictions consider excessive prices an illegal exercise of
dominant market position. For example, in the EU, excessive pricing is prohibited under
article 102 of the Treaty on the Functioning of the European Union, which prohibits
abuse of dominance in general and lists as an example “directly or indirectly imposing
unfair purchase or selling prices or other unfair trading conditions”, a provision that has
been interpreted to include excessive prices.”’ Other jurisdictions like Australia, Mexico
and the U.S. consider do not regulate excessive pricing. There, competition authorities
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assess abuse of dominance in cases of exclusionary conduct and under merger control
rules. For example, excessive pricing is not prohibited by the Sherman Act or other U.S.
antitrust laws, which allow lawful monopolists, and a fortiori other market participants, to
set their prices as high as they choose. Limiting the freedom to set prices is deemed to
diminish incentives to compete and innovate, and U.S. courts and antitrust agencies have
found that determining the reasonableness of prices charged by a lawful monopolist goes
beyond their competence.”

22, Competition law enforcement does not only depend on legal standards. The
number and intensity of enforcement interventions are also dependent on the competition
culture, enforcement practice and characteristics of each jurisdiction. For example, when
examining a multijurisdictional merger, agencies in jurisdictions which account for only a
small part of the transaction may find that the merging parties may choose to exit its
market if they place significant restrictions on the merger.” This departure could reduce
competition in the domestic market. As a result, that agency may find it reasonable to
approve a merger that would normally be prohibited — often accepting or imposing
structural or behavioural commitments to assuage some of the competition concerns.

23. Thus, the imposition of different enforcement decisions and remedies against the
same conduct is the natural result of competition rules, standards, and enforcement
practices not being aligned across the world (in spite of an increasing convergence in
competition regimes and enforcement procedures), as well as of market conditions
differing from one territory to the next, thus justifying different decisions. To the extent
that enforcement action is consistent with each different domestic enforcement reality and
remedies imposed on market participants are limited to the domestic territory, the risk of
conflicting remedies curing the same conduct would be minimised.

24, However, extraterritorial remedies designed to capture and correct business
conduct outside one agency’s jurisdiction — i.e. remedies extending to some other
jurisdictions or, in some cases, to activity anywhere in the world — can have more serious
implications. Extraterritorial measures mean that the imposing jurisdiction effectively
exports its legal standards and enforcement approaches and regulates firms’ conduct
(including through obligations to act, or refrain from acting, in a particular way) outside
its borders. %

25. When extraterritorial remedies are adopted, it is the jurisdiction that has the
strictest standard that will ultimately regulate corporate behaviour by imposing remedies
that may affect business conduct in jurisdictions where that same conduct will be found
lawful, or at least less harmful.*

26. This can lead to tensions among jurisdictions. On the one hand, it raises issues of
respect of foreign sovereignty and international comity; on the other, it creates the
prospect of a race among jurisdictions to be the first to take action in order to be able to
export domestic enforcement priorities and set globally applicable measures. There is also
a risk of significant negative effects on competition and welfare if conducts that are
widely considered to be generally pro-competitive become the object of the worldwide
prohibition.”

217. There have been a number of recent antitrust patents cases around the world.
Jurisdictions take different approaches to antitrust matters involving patents and
intellectual property rights (IPRs) in general,”® in particular regarding: (i) the extent of the
patent holder’s right to exclude, i.e. prevent third parties from using the invention in any
way for an agreed period,?’ including through refusing to license or seeking injunctions
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against breaches of the patent®; and (ii) the pro-competitive or anti-competitive nature of
practices such as tying and bundling, discriminatory licensing, cross-licensing,?® grant
backs®® and patent holdup.®* IPRs are an area in which enforcement and remedial
obligations imposed by one competition authority can have important spill over effects on
other economies. Thus, their antitrust treatment has sparked considerable debate on the
extraterritorial reach of antitrust laws, the territorial character of domestic patents, and the
effects that an extraterritorial remedy can have on overseas markets where the protection
granted to patent holders is more or less extensive.*
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Box 2. Extraterritorial remedies in cases involving intellectual property rights

(1) Korean Fair Trade Commission: the Microsoft-Nokia merger

In 2013, Microsoft Corporation disclosed its plan to buy Nokia Corporation’s
Devices and Services business, which produces mobile phones, smartphones,
software and tablets. The acquisition would allow Microsoft to enter the market
for smartphones. Russia, India, Israel, Turkey, the U.S. Department of Justice and
the European Commission cleared the merger deal unconditionally in 2013 and
China and Chinese Taipei approved it with conditions in 2014.

The Korean Fair Trade Commission (the KFTC) had concerns that the acquisition
would allow Microsoft to engage in unfair business practices. The KFTC believed
that the merger would allow Microsoft, which already held a number of patents
for smartphones’ operating systems, to charge excessive patent fees to competing
smartphone manufacturers and thus restrict them from accessing essential
smartphone production inputs. In August 2015, Microsoft entered into a consent
decree with the KFTC. In this consent decree, Microsoft: (i) committed to license
its smartphones’ operating systems Standard Essential Patents (SEPs) on fair,
reasonable and non-discriminatory (FRAND) conditions; (ii) agreed to royalty
terms for its non SEPs; (iii) agreed not to seek injunctions claiming infringement
of its SEPs against sales and import in Korea and overseas against Korean
smartphone or tablet PC manufacturers.

In this case, the KFTC assessed Microsoft’s patents and licensing practices which
existed before the merger, and imposed restrictions on Microsoft’s ability to set
royalty rates and seek injunctions on patents issued outside Korea. This has led
commentators to argue that limiting the use of foreign patents enables a domestic
authority to become a worldwide regulator that imposes its antitrust laws on
foreign IPRs and regulate conduct that would, in principle, be outside its
jurisdictional scope (since it is not the competition authority of the jurisdiction
issuing the patent).

(2) Federal Trade Commission: Google-Motorola Mobility Inc.

The U.S. Federal Trade Commission (FTC) alleged that Motorola Mobility, Inc.
(“Motorola”) and its parent, Google, engaged in unfair methods of competition by
breaching their commitments to standard-setting organizations (SSOs) to license
its standard essential patents (SEPs) on fair, reasonable, and non-discriminatory
(FRAND) terms. The FTC alleged that Google violated its FRAND commitments
by seeking injunctive relief against willing licensees of its FRAND-encumbered
SEPs and could be caught under the “unfair methods of competition” provision in
Section 5 of the FTC Act. Under a settlement reached with FTC in 2013, Google
agreed to meet its prior commitments to allow competitors access — on FRAND
terms — to patents on critical standardised technologies needed to make devices
such as smart phones, laptop and tablet computers, and gaming consoles.
Therefore, the settlement bars Google and Motorola from seeking or enforcing
injunctions against willing licensee infringers of any FRAND-assured SEP in its
global portfolio (thus covering any patent claim on a patent “issued or pending in
the United States or anywhere else in the world”). The order’s geographic scope
covers only arrangements with willing licensees who are subject to the
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jurisdiction of U.S. District Courts.

(3) European Commission: Rambus

In 2007, the European Commission (the Commission) found that Rambus had
abused of its dominant position on the Digital Random Access Memory (DRAM)
worldwide market, where Rambus controlled more than 95% of the sales. The
Commission alleged that Rambus had engaged in a so-called “patent ambush”,
intentionally concealing that it had patents and patent applications which were
relevant to technology used in the JEDEC (an industry-wide standard setting
organisation) standard for DRAMs, and subsequently claiming royalties for those
patents. According to the Commission, Rambus’ concealing of information in
order to charge higher prices could amount to an abuse under Article 102 of the
Treaty on the Functioning of the European Union. To address the Commission's
concerns, Rambus offered a bundled worldwide licence for all its patents related
to DRAM products and put a worldwide cap on its royalty rates for products
compliant with the JEDEC standards for five years. These commitments were
accepted by the Commission and made legally binding in 2009. The Commission
justified imposing worldwide measures (i.e. a worldwide license with royalties
calculated on worldwide sales) on the basis of the market being worldwide, even
though Rambus did not have patents in every country.

Sources: KFTC’s decision of 24 August 2015, Case number 2015Gigyeol2010;

Jurata, J., I. M., Owens (2015), A new trade war: Applying domestic antitrust laws to foreign
patents, George Mason Law Review, Vol: 22:5, p.1127, www.georgemasonlawreview.org/wp-
content/uploads/22 5 Jurata.pdf;

Google Inc., FTC File No. 121-0120, Statement of the Federal Trade Commission, Jan. 3, 2013,
www. ftc.gov/enforcement/cases-proceedings/1210120/motorola-mobility-lic-google-inc-matter;

Maureen K. Ohlhausen Acting Chairman, Federal Trade Commission, Guidelines for Global
Antitrust: The Three Cs — Cooperation, Comity, and Constraints, IBA 21st Annual Competition
Conference September 8, 2017 www.ftc.gov/system/files/documents/public
statements/1252733/iba_keynote address-international guidelines 2017.pdf;

Case COMP/38.636 Rambus of 9 December 2009, OJ C30/17, 2010

3.2. What is the appropriate territorial scope of remedies?

28. Remedies serve a number of objectives: they stop unlawful conduct and prevent
its recurrence, deter future unlawful conduct by the same or other parties, and restore
competition. In a previous discussion of these objectives, the OECD concluded that
remedies need to be (i) effective, i.e. likely to combat the identified harm, (ii)
enforceable, i.e. able to be complied with, and to trigger sanctions for non-compliance
when they are not followed, and (iii) proportionate, i.e. limited to the least restrictive
measures that are necessary to correct the harmful conduct and re-establish competitive
conditions in the market. *

29. An extraterritorial remedy could be effective if it stops the harmful conduct,
deters its recurrence and corrects its effects in the domestic market. However, its
effectiveness ultimately depends on the ability of a jurisdiction to enforce the remedy in
practice.
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30. The enforceability of remedies outside the territory of the imposing authority is
problematic. The imposing authorities may not have ways of making sure that the remedy
is complied with outside its territory, or of taking enforcement action against non-, or
partial, compliance by a non-national in another territory.

31. This difficulty extends to both structural and behavioural remedies. Cross-border
structural remedies are difficult to enforce if they concern assets outside the jurisdiction,
as there may be limits on the use of enforcement measures that have coercive effects in
another jurisdiction. Cross-border behavioural remedies need on-going monitoring of
compliance in another territory and may require information and assistance from the
jurisdiction where the behavioural commitment should take place. This jurisdiction may,
however, not have an interest to monitor compliance, as it did not impose the remedy and
has no monitoring obligations under its law.*

32. The proportionality of a remedy means that the scope, form and intensity of the
remedy must correspond to the seriousness of the violation and the identified competitive
harm. The remedy should be suitable and thus able to correct the competitive harm. If
more than one suitable remedial measures are available and can be equally effective, the
most appropriate remedy is the least restrictive for market participants.® Proportionate
remedies do not attempt to inject more competition into the relevant market than that
which would have existed but for the violation. At the same time, such remedies should
be reasonably consistent from case to case, and thus allow predictability and prevent
arbitrariness.®

33. The proportionality test requires a link between the conduct’s harmful effect in
the jurisdiction, the remedy and the territory over which the remedy applies; i.e., remedies
should be limited to the (territorial) extent required to ensure their effectiveness. In the
case of extraterritorial remedies this link is often more remote. A remedy adopted by one
competition authority with uniform cross-border application can cause welfare losses by
failing to effectively address the different competition conditions — and hence, by failing
to recognise the different effects of a conduct or a remedy — in different markets. *’

34. For proportionality purposes, a jurisdiction-by-jurisdiction remedial approach that
takes jurisdiction-specific competitive effects into account may be preferable. In this vein,
authorities may consider to limit their remedies to the domestic market to avoid
interfering with foreign markets, assuming that domestic interests are adequately
protected. It is noteworthy that authorities that imposed extraterritorial or across the globe
remedies argue that they were required to do so in order to counter domestic harm. They
argue that the undertaking’s business model and transactions are so connected with each
other (causing anti-competitive effects on a worldwide scale) that only a remedy with
extraterritorial or global effects would be effective.®

35. This frames the challenge with imposing remedies against conduct with cross-
border effects. On the one hand, the competitive harm may, in certain circumstances, be
dealt with through remedies that affect business conduct outside the jurisdiction. On the
other, the only effective alternative to extra-jurisdictional remedies in such circumstances
is the adoption of individual remedies in all relevant jurisdictions (some of which may
still have extraterritorial reach, if this is necessary to cure domestic harm and no purely
domestic suitable remedy exists). This, in turn, presumes that it is possible to separate
remedies per jurisdiction, that the relevant competition authorities work together to avoid
inconsistency between remedies, and that the facts and stages of investigation of the
relevant cases allow the design and enforcement of parallel domestic remedies.
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36. Different domestic (jurisdiction-by-jurisdiction) remedies, whether in mergers or
conduct cases), can give rise to increased costs for businesses when they are not properly
articulated. Inconsistent extraterritorial remedies, however, can have the same costs while
involving an additional risk for companies; for a remedy may be lawful in the jurisdiction
that imposes it, but unlawful in another, thereby putting companies in an impossible
situation.®® In such cases, remedies interfere with business certainty, can result in
diminished investments and reduced innovation, and have a chilling effect on legitimate
business activity.”> Remedies that risk having a mix of lawful and unlawful consequences
for parties should thus be discussed and co-ordinated among the relevant authorities, as
otherwise the parties are left with the choice of either ignoring the remedy or breaching
the law in some jurisdiction.

37. In other words, the adoption of effective remedial action depends on the adoption
of appropriate comity and co-operation procedures by enforcement bodies across the
world. This will be discussed in detail in the next section.

4. Addressing extraterritorial overreaching in designing competition remedies
4.1. The role of international comity

38. In cases where there is jurisdiction over foreign conduct which does produce
substantial domestic effects, considerations of international comity may nonetheless
restrain the exercise of jurisdiction. Comity requires that a country takes other countries'
important interests into account while conducting its law enforcement activities, in return
for their doing the same.** Negative or traditional comity involves preventing domestic
laws and enforcement actions from harming important foreign interests, and could result
in abstaining from starting an enforcement procedure to avoid entering into conflict with
another country’s priorities.” Positive comity involves a request by one country that
another country undertake enforcement activities in order to remedy allegedly anti-
competitive conduct that is substantially and adversely affecting the interests of the
requesting country.*

39.  In the 1978 Timberlane case®, the U.S. Court of Appeals for the Ninth Circuit
established a requirement of comity ruling that U.S. courts can refuse to apply the
Sherman Act to conduct occurring outside the U.S. borders unless “the interests of, and
links to, the United States — including the magnitude of the effects on American foreign
commerce — are sufficiently strong, vis-a-vis those of other nations, to justify an
assertion of extraterritorial authority”.

40. The principle of comity has, in the past, been discussed and relied on mainly in
terms of its application to enforcement co-operation in cross-border cartel cases: to ensure
that international cartel enforcement is conducted in a manner that balances the policy
and enforcement differences among the countries involved. Still, comity principles can
play a pivotal role when laws that govern abuse of dominance are different among
jurisdictions. In such cases, extraterritorial enforcement may conflict with foreign law and
policy priorities.

41, The FTC and DOJ 2017 Antitrust Guidelines for International Enforcement and
Cooperation state that “/wlhen multiple authorities are investigating the same
transaction or same conduct, the Agencies may cooperate with other authorities, to the
extent permitted under U.S. law, to facilitate obtaining effective and non-conflicting

ROUNDTABLE ON THE EXTRATERRITORIAL REACH OF COMPETITION REMEDIES
Unclassified



DAF/COMP/WP3(2017)4 | 15

remedies. [...] An Agency will seek a remedy that includes conduct or assets outside the
United States only to the extent that including them is needed to effectively redress harm
or threatened harm to US commerce and consumers and is consistent with the Agency’s
international comity analysis”. This statement reflects a presumption against
extraterritorial remedies (whether in mergers or conduct cases), and a requirement to
consider comity when imposing such remedies.

42. Comity implies that an agency can consider and decide, at its discretion, whether
it could abstain from bringing its own case and impose remedial measures, when it has
concluded that its interests are protected by another jurisdiction's actions. An agency
would still act and, if necessary, impose remedies that extend beyond its territory, if it
believes that this is the only way to cure and prevent domestic harm adequately.

43. In terms of antitrust issues involving IPRs, the importance of international comity
is heightened by the fact that, as explained above, jurisdictions approach IPRs
differently.”® Comity and co-operation among competition authorities are particularly
necessary where a remedy affects the enforceability of a patent issued by a country under
its laws.

44, The Korean Fair Trade Commission’s (KFTC) order against Qualcomm in 2016
provides a good example of how the reach of antitrust orders can trigger controversy
about the adequate approach to international comity.
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Box 3. KFTC’s decision on Qualcomm in 2016

In 2016, the KFTC imposed sanctions against Qualcomm’s abuse of its mobile
communications Standard Essential Patents (SEPs) by ordering Qualcomm to negotiate
licence agreements with willing licensees, for any of its patents, on Fair Reasonable and
Non-Discriminatory (FRAND) terms, and to pay a fine. The KFTC’s order applies to
Qualcomm’s global patents portfolio, including Korean and non-Korean patents, and
covers all willing licensees.

The KFTC found that, notwithstanding requests from rival modem chipset makers,
Qualcomm refused or restricted the licensing of mobile communications SEPs that are
essential in manufacturing and selling the chipsets. The KFTC also alleged that
Qualcomm leveraged its market power and coerced handset makers to sign unfair licence
agreements, offering them only a comprehensive (including SEPs and non-SEPS)
portfolio licence and forcing unilaterally decided licensing terms without undergoing a
reasonable value assessment. The KFTC alleged that Qualcomm also coerced handset
makers to license their own patents for free (free cross-grants).

Qualcomm argued that, if the corrective order applied to foreign territories and patents
registered in a foreign country, it would infringe the sovereignty of those other territories.
Therefore, in consideration of international comity, the KFTC should limit the scope of
the application of the order to licences in Korea and patents registered in Korea.

The KFTC held instead that the conduct of Qualcomm concerned enterprises and patents
across the world, and that, under these circumstances, in order to respond to the
seriousness of the breach, guarantee the effectiveness of the order and remove
successfully the anti-competitive effects, the scope of the order needed to extend beyond
Korea and Korean patents. The KFTC argued that Qualcomm’s business model and
transactions were so connected across territories that the effects of the illegal conduct
were likewise closely connected across national borders. Thus, the KFTC concluded that,
“given that it is difficult and ineffective to distinguish the Korean market from overseas
markets for the purpose of applying the corrective order to remove the anti-competitive
effects, it is reasonable not to limit the corrective order and the scope of application only
to the territory of Korea and the Korea-registered patents, in order to effectively remove
the anti-competitive effects influencing the Korean market.”

The KFTC held that international comity considerations did not arise because there were
no foreign law enforcement procedures under way, thus considering that comity concerns
would not arise until there are parallel foreign enforcement procedures and decisions
regarding the same conduct.

To prevent possible conflicts with future enforcement actions by other jurisdictions, the
KFTC included a provision in the order allowing Qualcomm to request the KFTC to
review and reconsider the order if a final and binding judgment, measure, or order of a
foreign court or competition authority, conflicts with the KFTC order, thereby making it
impossible for Qualcomm to comply with both orders at the same time.

Commentators have argued that the KFTC’s imposition of worldwide restraints on
Qualcomm’s enforcement of its patent portfolio conflicts with basic notions of comity.
Comity does not require only the consideration of open parallel enforcement procedures
or direct remedial conflicts, but a general deference to other countries’ legal systems and
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priorities, which differ significantly in the case of intellectual property rights.

Sources: KFTC’s decision of 20 January 2017 (Qualcomm), Case number 2015Sigam2118, translated by the
American Consumer Institute Center for Citizen Research, www.theamericanconsumer.org/wp-
content/uploads/2017/03/2017-01-20 KFTC-Decision_2017-0-25.pdf;

Ginsburg D. and J. Taladay (2017), “The Enduring Vitality of Comity in a Globalized World”, GEO.
MASON L. REV. (forthcoming 2017).

4.2. International co-operation in the design of remedies

45, In cases of cross-border conduct with likely harmful effects in more than one
jurisdictions, good enforcement practice regarding the carrying out of investigations and
the imposition of remedies requires early sustained co-operation among relevant
competition agencies.

46. In particular, when a competition agency considers that domestic remedies are not
sufficient to correct the competitive harm and plans to impose remedies with
extraterritorial reach, early engagement with authorities in other affected territories is
crucial to address common issues, as well as reduce the risk of conflicting decisions, if
parallel enforcement procedures are under way elsewhere. If this is possible on the facts
of the case, authorities should consider the joint design of either one global remedy that
assuages the concerns of all involved authorities; or a consistent set of jurisdiction-by-
jurisdiction remedies, each countering the harmful effects as and to the extent present in
the relevant domestic market. As noted above, some remedies may still need to extend
beyond national borders, if this is necessary to cure domestic harm and no purely
domestic suitable remedy exists.

47. Designing and deciding on joint or coordinated remedies may be easier in merger
cases where the parties and the reviewing agencies often work together to address
competition concerns. In merger reviews, parties often provide waivers that enable the
agencies in different jurisdictions to co-operate effectively, and have strong incentives to
offer a coordinated set of remedies and reach an agreement with all involved competition
authorities and thus allow the transaction to go through. The territorial scope of merger
remedies is agreed between the parties and the reviewing agencies, although some
jurisdictions (for example, Spain“®) can impose remedies not offered by the parties. Thus,
in merger cases, co-operation among competition authorities is usually driven by the
parties themselves.

48. This will not always be the case in investigations of alleged abuse of dominance,
where the market participant does not have the same incentive to co-operate with
competition agencies, may not be willing to provide waivers that could facilitate better
cross-border cooperation, and may not come forward with suggested commitments that
will allow an early negotiated closing of the case across affected territories. Co-operation
in cases of abuse of dominance may be further hindered by the absence of common
standards to assess unilateral conduct.

49, An important consideration in inter-agency cooperation regarding remedies is the
existence of competition law enforcement international co-operation agreements. These
agreements serve to strengthen the scope and degree of inter-agency co-operation,
including for the design, implementation and enforcement of remedies that balance the
policy and enforcement priorities of the involved jurisdictions. These agreements are
generally signed on a bilateral basis by: (i) two jurisdictions (inter-governmental
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agreements*’, and (ii) two agencies (inter-agency arrangements).“® There is an increasing
trend of co-operation agreements between competition authorities rather than between
governments, as they are more flexible, user-friendly and practical from inter-
governmental agreements.

50. Competition enforcement international co-operation also takes place at regional
level, and can likewise help the co-ordination of remedial measures against the same
conduct.*® For example, EU member states and the European Commission co-operate
through the European Competition Network (ECN), which enables them to align
enforcement actions and adopt measures against cross-border infringements in a co-
ordinated way. The ECN is based on a system of parallel competences and establishes
flexible work-sharing rules to let a well-placed authority handle a case. This will usually
be the authority of the most affected territory, if this authority is able to bring to an end
the entire infringement. Parallel action by more authorities may be appropriate where an
agreement or practice has substantial effects on competition in their respective territories
and the action of only one authority would not be sufficient to bring the entire
infringement to an end and/or to sanction it adequately. If anticompetitive agreements or
practices have effects on competition in more than three member states, the Commission
is itself well-placed to take up the case.”® Remedies against the same can be discussed and
co-ordinated through the ECN.

51. In addition to enforcement co-operation, law and policy convergence are
important to ensure consistent approaches to cross-border cases and remedies.
Organisations like the OECD and networks like the ICN have greatly contributed to
building consensus, promoting competition law convergence and achieving consistent
enforcement outcomes. The work of the OECD on international co-operation (including
reports, expert opinions, roundtable discussions among competition agencies, the
development of co-operation best practices and, importantly, the 2014 Recommendation
concerning International Co-operation on Competition Investigations and Proceedings)
has been significant in this respect.

52. Ultimately, designing appropriate and effective remedies for conduct with cross-
border effects presupposes an alignment of substantive standards and a reinforcement of
co-operation between competition agencies. Given the increase in international commerce
and economic integration over the past decades, the effective enforcement of competition
law in a world of sovereign jurisdictions requires that enforcement bodies and courts give
consideration to principles of international comity, and, at the same time, develop and
refine mechanisms for effective international co-operation.
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