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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax
Purposes is a multilateral framework for tax transparency and information
sharing, within which over 140 jurisdictions participate on an equal footing.

The Global Forum monitors and peer reviews the implementation of
international standard of exchange of information on request (EOIR) and
automatic exchange of information. The EOIR provides for international
exchange on request of foreseeably relevant information for the administra-
tion or enforcement of the domestic tax laws of a requesting party. All Global
Forum members have agreed to have their implementation of the EOIR stand-
ard be assessed by peer review. In addition, non-members that are relevant
to the Global Forum’s work are also subject to review. The legal and regula-
tory framework of each jurisdiction is assessed as is the implementation of
the EOIR framework in practice. The final result is a rating for each of the
essential elements and an overall rating.

The first round of reviews was conducted from 2010 to 2016. The Global
Forum has agreed that all members and relevant non-members should be
subject to a second round of review starting in 2016, to ensure continued
compliance with and implementation of the EOIR standard. Whereas the first
round of reviews was generally conducted as separate reviews for Phase 1
(review of the legal framework) and Phase 2 (review of EOIR in practice),
the EOIR reviews commencing in 2016 combine both Phase 1 and Phase 2
aspects into one review. Final review reports are published and reviewed
jurisdictions are expected to follow up on any recommendations made. The
ultimate goal is to help jurisdictions to effectively implement the international
standards of transparency and exchange of information for tax purposes.

For more information on the work of the Global Forum on Transparency
and Exchange of Information for Tax Purposes, please visit www.oecd.org/
tax/transparency.
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List of abbrevations and acronyms

General terms

2010 Terms of

Reference

2016 Assessment
Criteria Note

Terms of Reference related to EOIR, as approved by the
Global Forum in 2009.

Assessment Criteria Note, as approved by the Global
Forum on 29-30 October 2015.

2016 Methodology 2016 Methodology for peer reviews and non-member

2016 Terms of

Reference
AML

AML/CFT

CAA
CDD
DTC
EOIR
FATF

Global Forum

Multilateral
Convention

PRG
TIEA
VAT

reviews, as approved by the Global Forum on 29-30
October 2015.

Terms of Reference related to EOIR, as approved by the
Global Forum on 29-30 October 2015.

Anti-Money Laundering

Anti-Money Laundering/Countering the Financing of
Terrorism

Competent Authority Agreement
Customer Due Diligence

Double Tax Convention

Exchange of information on request
Financial Action Task Force

Global Forum on Transparency and Exchange of
Information for Tax Purposes

Convention on Mutual Administrative Assistance in Tax
Matters, as amended in 2010

Peer Review Group of the Global Forum

Tax Information Exchange Agreement

Value Added Tax
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Terms specific to Bermuda

AML/ATF Proceeds of Crime (Anti-Money Laundering and Anti-
Regulations Terrorist Financing) Regulations 2008

BMA Bermuda Monetary Authority

BSX Bermuda Stock Exchange

CSpP Corporate Services Provider

FCO Foreign Commonwealth Office

LLC Limited Liability Company

PTC Private Trust Company
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Executive summary

1. During the first round of reviews, the Global Forum evaluated
Bermuda against the 2010 Terms of Reference through three assessments: the
2010 Phase 1 Report, the 2012 Supplementary Phase 1 Report and the 2013
Phase 2 Report (the 2013 Report). The 2013 Report assigned an overall rating
of Largely Compliant to Bermuda. This report analyses the implementation
of the EOIR standard by Bermuda against the 2016 Terms of Reference. For
purposes of assessing Bermuda’s practical implementation of the standard,
this report reviews Bermuda’s practices in respect of EOI requests processed
during the three-year period from 1 April 2013 to 31 March 2016. This report
concludes that Bermuda continues to be rated Largely Compliant overall.

2. The following table shows the comparison with the results from
Bermuda’s most recent peer review report:

Table 1. Comparison of ratings for the Phase 2 Review (2013) and
Current EOIR Review (2017)

Phase 2 Report
Element (2013) EOIR Report (2017)
A1 Availability of ownership and identity information LC PC
A.2  Availability of accounting information LC LC

A.3  Availability of banking information C C
B4 Access to information C C
B.2  Rights and Safeguards C C
C1 EOIR Mechanisms C C
C.2  Network of EOIR Mechanisms C c

C.3  Confidentiality LC LC
C.4  Rights and Safeguards C C
C.5  Quality and timeliness of requests and responses C C

OVERALL RATING LC LC

C = Compliant; LC = Largely Compliant; PC = Partially Compliant; NC = Non-Compliant
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Progress made since previous review

3. The 2013 Report only made recommendations in respect of three
essential elements. Under elements A.1 and A.2, Bermuda was recommended
to exercise its monitoring and enforcement powers to support legal require-
ments for the maintenance of ownership, identity and accounting information.
Under element A.1, a recommendation was also given to Bermuda to moni-
tor the practical implementation of the licensed corporate service provider
regime that had, at that time, been recently introduced. Finally, under ele-
ment C.3, Bermuda was recommended to monitor the implementation of the
revised policy on disclosure of information on EOI notices to ensure confi-
dentiality of the information received from its treaty partners.

4. Bermuda is still in the process of addressing most of the recom-
mendations highlighted above, with the exception to the recommendation
previously made under element C.3 which has been completely addressed.
Moreover, this report identified some additional work required to be done by
Bermuda to fully incorporate the new standard on beneficial ownership to its
legal framework and practice.

5. Over the period under review (1 April 2013-31 March 2016), Bermuda
received 77 requests from 12 jurisdictions. This represented an increase of
more than 400% in the number of requests in relation to the previous review
period. Requests have been responded in a timely manner. The input provided
by Bermuda’s EOI partners with regard to their experience with Bermuda was
very positive.

Key recommendation(s)

6. Bermuda is recommended to exercise its monitoring and enforcement
powers to support legal requirements for the maintenance of legal ownership,
identity and accounting information.

7. In respect of the aspects of the 2016 ToR that were not evaluated in
the 2013 Report, particularly with respect to the availability of beneficial
ownership information, this report recommends that Bermuda (i) ensure
that beneficial ownership information is available for all relevant entities
and arrangements, in particular the ones that have no relationship with an
AML obligated person in Bermuda; (ii) improve its oversight of the compli-
ance with the obligations to update ownership information pursuant to the
exchange control regulations and take enforcement measures in cases of
non-compliance; (iii) implement supervision of corporate service providers.
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Overall rating

8. As shown in Table 2, Bermuda has been assigned the following rat-
ings: Compliant for elements A.3, B.1, B.2, C.1, C.2, C4 and C.5, Largely
Compliant for elements A.2 and C.3 and Partially Compliant for element A.1.
The overall rating is Largely Compliant based on a global consideration of
Bermuda’s compliance with the individual elements. A follow up report on the
steps undertaken by Bermuda to address the recommendations made in this
report should be provided to the PRG no later than 30 June 2018 and thereafter
in accordance with the procedure set out under the 2016 Methodology.

Table 2. Summary of determinations and factors underlying recommendations

Determination

Factors underlying
recommendations

Recommendations

Jurisdictions should ensure that ownership and identity information, including information on
legal and beneficial owners, for all relevant entities and arrangements is available to their
competent authorities (ToR A.1)

Legal and regulatory
framework
determination: The
element is in place but
certain aspects of the
legal implementation
of this element need
improvement.

The BMA collects information
on “ultimate beneficial owners”
of relevant legal entities in many
instances as part of its role as
exchange controller. However,
this information may not always
mirror the definition of beneficial
owner under the international
standard and may not identify

a natural person who exercises
ultimate effective control over
the legal entity. Moreover, ben-
eficial ownership information,
as defined under the standard,
is required to be collected by
AML obligated persons, such
as financial institutions, lawyers,
accountants, trust companies
and licensed corporate ser-
vice providers, as part of their
customer due diligence obliga-
tions. However, there is no legal
requirement for companies and
partnerships to engage an AML-
obligated person in Bermuda,
although in practice most of
them are likely do so.

Bermuda should ensure

that beneficial ownership
information is available for all
relevant entities.
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Determination

Factors underlying
recommendations

Legal and regulatory
framework
determination: The
element is in place but
certain aspects of the
legal implementation
of this element need
improvement.
(continued)

Recommendations

In respect of exempted (non-
licensed) trustees, such as
private trust companies, the
statutory requirements to
identify beneficiaries appear
to be limited to the immediate
beneficiaries. Also, there are
no statutory requirements to
identify a protector of the trust
(if any) and any other natural
person exercising ultimate

effective control over the trust.

Bermuda should take all
reasonable measures

to ensure that beneficial
ownership information is
available to their competent
authorities in respect of
trusts governed by the laws
of Bermuda or in respect of
which a trustee is resident in
Bermuda.

EOIR rating: Partially
Compliant

During the review period, the
Registrar did not exercise his
monitoring and enforcement
powers to support the

legal requirements for the
availability of ownership

and identity information with
regard to companies and
partnerships. Since then,

the Registrar of Companies
(Compliance Measures) Act
2017 came into force in March
2017. This Act empowers

the Registrar of Companies
to monitor and regulate
registered entities through
inspections and enforcement.
The Registrar established

a new compliance unit and
commenced to exercise its
statutory powers.

Bermuda should ensure

that all its monitoring and
enforcement powers are
appropriately exercised in
practice to support the legal
requirements which ensure
the availability of ownership
and identity information in all
cases.
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Determination

Factors underlying
recommendations

EOIR rating: Partially
Compliant
(continued)

Recommendations

Bermuda has a
comprehensive system
requiring that information on
“ultimate beneficial owners”
of relevant legal entities and
arrangements be available

in the hands of the exchange
controller and that beneficial
ownership information, as
defined under the standard,
be available in the hands

of AML obligated persons.
However, (i) there is limited
oversight and enforcement
of the compliance with

the obligations to update
“ultimate beneficial ownership”
information pursuant to the
exchange control regulations;
and (ii) the supervision of
CSPs’ compliance with their
customer due diligence
obligations and identify the
beneficial owner under the
AML framework is yet to be
implemented.

Bermuda should enhance the
monitoring and enforcement
of the compliance with the
obligations to update beneficial
ownership information. This
includes establishing adequate
oversight of corporate service
providers and ensure that

they perform adequate
customer due diligence and
maintain beneficial ownership
information of their customers
in practice.

Jurisdictions should ensure that reliable accounting records are kept for all relevant entities
and arrangements (ToR A.2)

Legal and regulatory
framework
determination: The
element is in place.
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Determination

Factors underlying
recommendations

EOIR rating: Largely
Compliant

Recommendations

Except for those entities that
are subject to licensing with the
BMA, no system of monitoring
of compliance with accounting
record keeping requirements
was in place during the review
period, which may cause

the legal obligations to keep
accounting records to be
difficult to enforce. Since then,
the Registrar of Companies
(Compliance Measures) Act
2017 came into force in March
2017. This Act empowers

the Registrar of Companies

to monitor and regulate
registered entities through
inspections and enforcement.
The Registrar established

a new compliance unit and
commenced to exercise its
statutory powers.

Bermuda should ensure that
all its appropriate monitoring
and enforcement powers
are sufficiently exercised in
practice to support the legal
requirements which ensure
the availability of accounting
information in all cases.

Bermuda'’s law in force during
the review period provided

the court with discretion of
determining how long books
and records of an involuntarily
liquidated company should

be maintained following its
dissolution and, in practice,
the court often determined that
such books and records should
be destroyed immediately after
liquidation. This has prevented
Bermuda from replying to

one EOI request during the
review period. Effective as of
10 March 2017, Bermuda’s

law requires that the liquidator
maintain records of account for
five years from the end of the
period to which such records of
account relate.

Bermuda should monitor

the implementation of the
recently introduced record
keeping obligations regarding
liquidated companies to
ensure that records are kept
for a minimum period of five
years in all cases.
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Determination

Factors underlying
recommendations

Recommendations

Banking information and b
holders (ToR A.3)

eneficial ownership information should be available for all account-

Legal and regulatory
framework
determination: The
element is in place.

Banks are required to identify
individuals who ultimately own
or control a trust as part of
their customer due diligence
measures. However, they are
not required to identify all of
the beneficiaries of a trust

as only individuals who are
entitled to a specified interest
in at least 25% of the capital
of the trust property must be
identified.

Bermuda should ensure that
banks are required to identify
all of the beneficiaries (or class
of beneficiaries) of trusts which
have an account with a bank

in Bermuda as required under
the standard.

EOIR rating:
Compliant

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information) (ToR B.1)

Legal and regulatory
framework
determination: The
element is in place.

EOIR rating:
Compliant

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information (ToR B.2)

Legal and regulatory
framework
determination: The
element is in place.

EOIR rating:
Compliant

Exchange of information mechanisms should provide for e

(ToR C.1)

ffective exchange of information

Legal and regulatory
framework
determination: The
element is in place.
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Determination

Factors underlying
recommendations

EOIR rating:
Compliant

Recommendations

The jurisdictions’ network of information exchange mechanisms should cover all relevant

partners (ToR C.2)

Legal and regulatory
framework
determination: The
element is in place.

EOIR rating:
Compliant

The jurisdictions’ mechani
to ensure the confidentiali

sms for exchange of information should have adequate provisions
ty of information received (ToR C.3)

Legal and regulatory
framework
determination: The
element is in place.

EOIR rating: Largely
Compliant

The EOI Acts were amended
in July 2015 to expressly annul
the information holder’s rights
to access an EOI request

that would otherwise exist
pursuant to the Supreme
Court (Records) Act 1955. The
amendments have not been
sufficiently tested in practice.

Bermuda should monitor
that the EOI request is only
disclosed in line with the
international standard.

The exchange of information mechanisms should respect the rights and safeguards of

taxpayers and third partie

s (ToR C.4)

Legal and regulatory
framework
determination: The
element is in place.

EOIR rating:
Compliant

The jurisdiction should request and provide information under its network of agreements in

an effective manner (ToR

C.5)

Legal and regulatory
framework
determination:

The assessment team is not in a position to evaluate whether
this element is in place, as it involves issues of practice that are
dealt with in the implementation of EOIR in practice.

EOIR rating:
Compliant
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Preface

9. This report is the fourth review of Bermuda conducted by the Global
Forum. Bermuda previously underwent an EOIR review through three
assessments during the first round of reviews: the 2010 Phase 1 Report, the
2012 Supplementary Phase 1 Report and, mostly recently, the 2013 Phase 2
Report.

10. Bermuda’s three assessments during the first round of reviews were
conducted according to the terms of reference approved by the Global Forum
in February 2010 (2010 ToR) and the Methodology used in the first round of
reviews. The 2013 Phase 2 Report was initially published without the rating
of the individual essential elements or any overall rating, as the Global Forum
waited until a representative subset of reviews from across a range of Global
Forum members had been completed in 2013 to assign and publish ratings
for each of those reviews. Bermuda’s 2013 Phase 2 Report was part of this
group of reports. Accordingly, the 2013 Report was republished later in 2013
to reflect the ratings for each element and the overall rating for Bermuda.
Information on the previous reviews is listed in Table 3 below.

Table 3. Summary of reviews

Legal
Period under  framework Date of adoption
Review Assessment team review as of (date) by Global Forum
Phase 1 Mr. Koki Harada, Deputy Director of N/A May 2010  September 2010

report the International Tax Policy Division in
the Tax Bureau of Japan’s Ministry of
Finance; Dr. Antonia Schenk-Geers,
Senior Policy Adviser for International
Exchange of Information Affairs in the
Netherlands Ministry of Finance; and
Ms. Caroline Malcolm from the Global
Forum Secretariat

PEER REVIEW REPORT — SECOND ROUND —~ BERMUDA © OECD 2017
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Review Assessment team

Legal
framework Date of adoption
as of (date) by Global Forum

Period under
review

Supplementary Mr Kotaro Yamada, Section Chief,
Phase 1 report International Tax Policy Division Tax
Bureau, Ministry of Finance, Japan;

N/A Not April 2012
specified in

the Report

and Ms Sarita de Geus, Senior Policy

Advisor, International Tax Law at

the Directorate-General for the Tax
and Customs Administration of the
Netherlands Ministry of Finance; and

Ms. Caroline Malcolm from the Global

Forum Secretariat

Phase 2
report

Mr Junya Toya, Deputy Director,
International Operations Division,
National Tax Agency, Japan; and

Ms Sarita de Geus, Senior Policy
Advisor, International Tax Law at

the Directorate-General for Tax

and Customs Administration of the
Netherlands Ministry of Finance; and

1 January 2009 to
31 December 2011

May 2013 July 2013

Ms Doris King and Mr Mikkel Thunnissen

from the Global Forum Secretariat.

Phase 2
report (with
ratings)

N/A

1 January 2009 to
31 December 2011

November 2013

EOIR report,
2" round of
reviews
of India; Ms. Perihan Islekoglu, Legal
Officer Exchange of Information,

Ms. Vandana Ramachandran, Director
(FT and TR-IV), Central Board of Direct
Taxes, Ministry of Finance, Government

1 April 2013 to
31 March 2016

August 2017

International Division, Fiscal Authority,
Liechtenstein; and Ms. Renata Teixeira

from the Global Forum Secretariat

11.

This evaluation is based on the 2016 ToR, and has been prepared

using the 2016 Methodology. The evaluation is based on information available

to the assessment team including

the exchange of information arrange-

ments signed, laws and regulations in force or effective as at 29 May 2017,
Bermuda’s EOIR practice in respect of EOI requests made and received
during the three year period from 1 April 2013 to 31 March 2016, Bermuda’s
responses to the EOIR questionnaire and the follow-up questions, information
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supplied by partner jurisdictions, information independently collected by the
assessment team, as well as information provided by Bermuda’s authorities
during the on-site visit that took place from 6-9 December 2016 in Hamilton,
Bermuda.

12. The evaluation was conducted by an assessment team consisting of
two expert assessors and one representative of the Global Forum Secretariat:
Ms. Vandana Ramachandran, Director (FT and TR-IV), Central Board
of Direct Taxes, Ministry of Finance, Government of India; Ms. Perihan
Islekoglu, Legal Officer Exchange of Information, International Division,
Fiscal Authority, Liechtenstein; and Ms. Renata Teixeira from the Global
Forum Secretariat.

13. The report was approved by the PRG at its meeting on 17-20 July
2017 and was adopted by the Global Forum on [date].

14. For the sake of brevity, on those topics where there has not been any
material change in the situation in Bermuda or in the requirements of the
Global Forum’s ToR since the 2013 Report, this evaluation does not repeat
the analysis conducted in the previous evaluation, but summarises the conclu-
sions and includes a cross-reference to the detailed analysis in the previous
reports.

Brief on 2016 ToR and methodology

15. The 2016 ToR were adopted by the Global Forum in October 2015.
The 2016 ToR break down the standard of transparency and exchange of
information into 10 essential elements and 31 enumerated aspects under
three broad categories: (A) availability of information; (B) access to informa-
tion; and (C) exchanging information. This review assesses Bermuda’s legal
and regulatory framework and the implementation and effectiveness of this
framework against these elements and each of the enumerated aspects.

16. In respect of each essential element (except element C.5 Exchanging
Information, which uniquely involves only aspects of practice) a determi-
nation is made regarding Bermuda’s legal and regulatory framework that
either: (i) the element is in place, (ii) the element is in place but certain
aspects of the legal implementation of the element need improvement, or
(iii) the element is not in place. In addition, to assess Bermuda’s EOIR imple-
mentation and effectiveness in practice a rating is assigned to each element
of either: (i) compliant, (ii) largely compliant, (iii) partially compliant, or
(iv) non-compliant. These determinations and ratings are accompanied by
recommendations for improvement where appropriate. Finally, an overall
rating is assigned to reflect Bermuda’s overall level of compliance with the
EOIR standard.
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17. In comparison with the 2010 ToR, the 2016 ToR includes new aspects
or clarification of existing principles with respect to:

» the availability of and access to beneficial ownership information;

» explicit reference to the existence of enforcement measures and
record retention periods for ownership, accounting and banking
information;

» clarifying the standard for the availability of ownership and account-
ing information for foreign companies;

* rights and safeguards;

» incorporating the 2012 update to Article 26 of the OECD Model Tax
Convention and its Commentary (particularly with reference to the
standard on group requests); and

* completeness and quality of EOI requests and responses.

18. Each of these new requirements are analysed in detail in this report.

Brief on consideration of FATF evaluations and ratings

19. The Financial Action Task Force (FATF) evaluates jurisdictions for
compliance with anti-money laundering and combating the financing of
terrorism (AML/CFT) standards. Its reviews are based on a country’s com-
pliance with 40 different technical recommendations and the effectiveness
regarding 11 immediate outcomes, which cover a broad array of money-
laundering issues.

20. The definition of beneficial owner included in the 2012 FATF stand-
ards has been incorporated into elements A.1, A.3 and B.1 of the ToR. The
2016 ToR also recognise that FATF materials can be relevant for carrying out
EOIR assessments to the extent they deal with the definition of beneficial
ownership, as that definition applies to the standard set out in the 2016 ToR
(see 2016 ToR, annex 1, part I.D). It is also noted that the purpose for which
the FATF materials have been produced (combatting money-laundering and
terrorist financing) are different from the purpose of the standard on EOIR
(ensuring effective exchange of information for tax purposes), and care
should be taken to ensure that assessments under the ToR do not evaluate
issues that are outside the scope of the Global Forum’s mandate.

21. While on a case-by-case basis, an EOIR assessment may use some of
the findings made by the FATF, the evaluations of the FATF cover issues that
are not relevant for the purposes of ensuring effective exchange of informa-
tion on beneficial ownership for tax purposes. In addition, EOIR assessments
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may find that deficiencies identified by the FATF do not have an impact on
the availability of beneficial ownership information for tax purposes; for
example because mechanisms other than those that are relevant for AML/
CTF purposes may exist within that jurisdiction to ensure that beneficial
ownership information is available for tax purposes.

22. These differences in the scope of reviews and in the approach used
may result in differing outcomes.
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OVERVIEW OF BERMUDA - 23

Overview of Bermuda

23. This overview provides some basic information about Bermuda
that serves as context for understanding the analysis in the main body of the
report. This is not intended to be a comprehensive overview of Bermuda’s
legal, commercial or regulatory systems.

Legal system

24. Bermuda is a self-governing overseas territory of the United Kingdom.
Bermuda’s legal system is based on English common law, and relevant legis-
lation is enacted either from the United Kingdom legislature, which must be
specifically extended to Bermuda to have effect, or local legislation, enacted
by Bermuda’s Parliament.

25. There are two types of local legislation — primary legislation which
is enacted by Parliament, and subordinate legislation which is made by the
Ministers or other government bodies under the authority of primary legislation.
Types of subordinate legislation include Rules, Regulations and Orders. There
is a three tier-court system (Magistrate’s Court, Supreme Court and the Court
of Appeal), as well as a further right of appeal to the Privy Council in London.

26. The development and interpretation of Bermuda’s laws are heavily
influenced by English common law and precedents set by the English courts.
The Supreme Court Act 1905 provides that the common law, the doctrines
of equity and the Acts of Parliament of England of general application which
were in force in England in 1612 are in force in Bermuda to the extent that
they are not otherwise altered by Bermudian primary legislation (s.15).
Furthermore, when interpreting or construing statutory provisions, except
where expressly provided by primary legislation, Bermudian courts and
public authorities must “apply as nearly as practicable the rules for interpre-
tation and construction of provisions of law for the time being binding upon
the Supreme Court of Judicature of England” (Interpretation Act 1951, s. 10).
In construing non-statutory law (such as common law rights and obligations),
case law from other common law jurisdictions would have persuasive value
in the courts of Bermuda, with the case law from English courts generally
bearing the greatest weight.
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27. Bermuda’s Constitution Order 1968 states Bermuda’s status of inter-
nal self-government in all areas apart from defence, internal security and
international affairs. Bermuda relies on the United Kingdom to extend to it
relevant international instruments, including international conventions.

28. With regard to entering into international agreements, specifically
TIEAs, Bermuda is entrusted by the United Kingdom Foreign Commonwealth
Office (FCO) to negotiate and conclude agreements that provide for the
exchange of information on tax matters, as well as any ancillary agree-
ments. Bermuda’s entrustment is given on the understanding that the United
Kingdom remains responsible for the international relations of Bermuda; and
on the conditions that the Government of Bermuda supply evidence to the
FCO that the jurisdiction is content to conclude such an agreement directly
with the Government of Bermuda, and that the proposed final text of the
agreement be submitted to the FCO in London for approval before signature.
Following legal review, the FCO would notify the Bermudian authorities
that the signing can take place. TIEAs are signed by Bermuda’s Minister of
Finance and generally come into force 30 days after signing by both Bermuda
and the other contracting jurisdiction. The power for giving effect to EOI
agreements under Bermudian domestic law is set out in the International
Cooperation Act. The Minister is not required to table EOI agreements before
Parliament prior to their ratification.

20. On 10 October 2013, the United Kingdom extended the Convention
on Mutual Administrative Assistance in Tax Matters, as amended (the
“Multilateral Convention”) to Bermuda. The Multilateral Convention entered
into force in Bermuda on 1 March 2014.

30. EOI agreements are given the force of domestic law (secondary leg-
islation) in Bermuda.

Tax system
31 Bermuda has a consumption-based tax system, focused primarily on

payroll tax and customs duty, which are supplemented by government fees (stamp
duties, passenger taxes and property tax). Bermuda does not impose income tax.

Financial services sector and relevant professions

32. Bermuda’s GDP in 2015 was BMU 5.9 billion.! It is estimated that
50% of the GDP is related to financial services.

L. Bermuda’s currency is the Bermudian dollar, fixed at BMU 1 = USD 1 and all
amounts referred to in this report are in BD, unless otherwise indicated.
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33 All financial services are regulated by a single regulator, the
Bermuda Monetary Authority (BMA). The total number of persons regulated
by the BMA at the end of 2015 was 2 010.

34, Bermuda is a globally significant insurance centre which includes
general insurers, composite insurers, long-term insurance and reinsurance.
There are 1 231 licensed insurers, inclusive of 776 captives. It is also the
world’s largest captive insurance jurisdiction. The total value of assets held
by insurers in Bermuda was BMU 631.7 billion at the end of 2015, which
represent an increase of 10% in relation to 2010 figures. Gross premi-
ums written amounted to BMU 130.8 billion in 2015 and capital held was
BMU 200.8 billion.

35. The insurance industry is regulated by the BMA in accordance with
the Insurance Act 1978 and related regulations. The regulation of insurers
is based on different classes of license, which relate to the size and lines of
business that the insurer will carry on, and the degree of regulation varies
according to the risk assessment for each class, whilst minimum capital and
surplus requirements also differ for each class.

36. Bermuda has four licensed banks with 12 local branches. The two
largest banks have presence in 77 jurisdictions. The total value of depos-
its held by these banks was over BMU 21.4 billion in 2015. All the banks
are members of financial groups with affiliates involved in trust business,
investment companies, and other financial services. In addition, there is one
credit union, with members exclusively from local labour unions. The BMA
is responsible for the licensing and supervision of the banks and the credit
union.

37. Bermuda’s investment market comprises investment business, fund
administrators, investment funds and the Bermuda Stock Exchange (BSX).
Bermuda has a large and active investment fund and funds services sector.
The jurisdiction hosts a number of multinational financial services organisa-
tions, and is home to a large number of hedge funds, investment managers,
and portfolio managers as well as internationally-active fund administrators.
There are 31 licensed fund administrators and 57 licensed investment busi-
ness providers.

38. In relation to investment funds, there are 441 authorised funds. The
total net asset value of investment funds in Bermuda was BMU 137.1 billion
at 31 December 2016. The BSX is a fully electronic securities market that
serves as a domestic market for local companies and domestic investment
funds, and as a venue for recording trades in internationally-listed companies.
The total trading volume on the BSX in 2016 was 8.2 million shares with a
corresponding value of BMU 48.6 million. The total market capitalisation
of the BSX as at 31 December 2016 (excluding funds listings) stood at over

PEER REVIEW REPORT — SECOND ROUND —~ BERMUDA © OECD 2017



26 - OVERVIEW OF BERMUDA

BMU 343.8 billion with the domestic market comprising BMU 2.5 billion.
All trading members must be Bermuda-domiciled companies. The BSX also
operates a clearing and settlement system and a depository.

39. In addition, Bermuda has a trust business sector which is closely
aligned with other regulated sectors and professionals, including the licensed
banks and law firms. All trustees that are carrying on a trust business must
be licensed under the Trust (Regulation of Trust Business) Act 2001 (Trust
Regulation Act) unless expressly exempted from licensing provisions under
the Trusts (Regulations of Trust Business) Exemption Order 2002 (Trusts
Exemption Order). To date, only companies have been licensed and there are
29 licensed trust companies (four less than in 2011) managing, in total, trust
assets of BMU 79 billion.

40. There is a wide range of Corporate Service Providers (CSPs) car-
rying on the business of the formation and management of companies and
partnerships. Most of the CSPs are owned or controlled by law firms and
accounting firms as well as regulated financial institutions. Presently, there
are approximately 100 CSPs operating in and from Bermuda. The Corporate
Service Provider Business Act 2012 (CSPBA 2012), which came into effect
from 1 January 2013, brought in a new licensing regime for CSPs and placed
them under AML/ATF requirements. Corporate service providers were given
an extension until 1 October 2016 to apply for a licence and 91 have made
applications. While the licensing authorisation process for CSPs has begun,
no licenses have been issued yet.

41. Lawyers and accountants are regulated by their professional asso-
ciations, the Bermuda Bar Association and the Chartered Professional
Accountants Bermuda, respectively. Lawyers and accountants carrying out
formation and management of legal entities and arrangements are subject to
supervision by the Barristers and Accountants Anti-Money Laundering and
Anti-Terrorist Financing Supervision and Enforcement (AML/AFT) Board.
There are 32 regulated professional firms under the supervision of the Board,
7 of them are accounting firms and 25 are law firms.

Exchange controls

42. Bermuda has exchange controls and the BMA acts as the Controller
of Foreign Exchange. The Exchange Control Regulations 1973 and the
Companies Act 1981 set out various provisions in relation to the issue, trans-
fer, redemption and repurchase of securities. Accordingly, the BMA must
give prior approval for issuance and transfer of securities in Bermuda com-
panies involving non-residents, except where general permission has been
granted pursuant to the Notice to the Public of June 2005.
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CFATF evaluation

43. Bermuda is a member of the Caribbean Financial Action Task Force
(CFATF). The CFATF last published a Mutual Evaluation Report for Bermuda
in 2008 (the 2008 Report). A series of follow up reports were subsequently
published detailing the actions that Bermuda had taken to address the rec-
ommendations in the 2008 Report. The 2008 Report had rated Bermuda
Non-Compliant in relation to Recommendation 5 (Customer Due Diligence),
Compliant with Recommendations 33 (Legal persons — beneficial owners) and
34 (Legal arrangements — beneficial owners). Bermuda’s 5th Follow-up Report
dated 12 May 2014 concluded that Bermuda had addressed all deficiencies
identified in the 2008 Report concerning Recommendation 5 (Customer Due
Diligence). In May 2014, the CFATF recognised that Bermuda had made sig-
nificant progress in addressing the deficiencies identified in the 2008 Report
and, therefore, could be removed from the regular follow-up process and start
reporting progress on a biannual basis. Bermuda’s next CFATF evaluation is
scheduled to commence at the fourth quarter of 2018.

Recent developments

44, In July 2016, Bermuda enacted legislation on the formation of a new
body corporate, the Limited Liability Company (LLC). This legal entity has
separate legal personality but it has a membership structure and governance
structure similar to a partnership. As at 31 March 2017, there were 16 LLCs
registered in Bermuda.

45. On 24 March 2017, the Registrar of Companies (Compliance Measures)
Act 2017 came into force. This Act works in tandem with existing company,
LLC and partnership legislation by empowering the Registrar of Companies to
monitor and regulate registered entities through inspections and enforcement.

46. The Partnership and Limited Liability Companies (Beneficial
Ownership) Bill 2017 (the “Bill”), was tabled in the House of Assembly on
12 May 2017 and passed by both Houses of the Legislature with effect from
22 May 2017. The commencement date for the Bill is 25 May 2017. The pur-
pose of the Bill is to require notification to be made to the BMA where a legal
entity has engaged the services of a corporate service provider (that holds
an unlimited licence? issued under the Corporate Service Provider Business
Act 2012), with respect to the appointment and change of general partners or
admission, in specified circumstances, of members of LLCs and to stipulate
that such an appointment or change of a general partner or admission of a

2. An “unlimited license” is a license to provide any or all corporate services set

out under section 2(2) of the Corporate Service Provider Business Act 2012 (as
amended).
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member shall not take effect until the date of receipt of the notification by the
BMA. The Exchange Control Amendment Regulations 2017 were published
in the Official Gazette on 12 May 2017. The Regulations will be tabled in the
House of Assembly on 9 June 2017 to complete the parliamentary process.
The effective date is the date of publication (12 May 2017)* Bermuda advises
that now that the Bill has been enacted, the Corporate Service Provider
Business (Beneficial Ownership) Regulations 2017 can be published and
thereafter tabled in the House of Assembly to complete the parliamentary
process. The Amendment to the Regulation allows the BMA to issue CSP
licenses while ensuring CSPs are required to notify the BMA on the issuance
or transfer of securities.

47. Bermuda committed to several initiatives on automatic exchange of
information:

* in 2013, Bermuda signed an intergovernmental agreement with the
United States to implement exchange of financial account informa-
tion under the United States’ Foreign Account Tax Compliance Act
(FATCA).

* in 2014, Bermuda committed to implement the Common Reporting
Standards (“CRS”) for the sharing of financial account infor-
mation with other CRS participating jurisdictions. As an early
adopter, Bermuda committed to begin exchanges under the CRS
by September 2017. Bermuda has also been exchanging financial
account information with the United Kingdom since 2016.

* in 2016, Bermuda committed to exchange information under the
OECD Base Erosion and Profit Shifting (BEPS) country-by-country
reporting regime, requiring Bermuda’s multinational corporations to
report information to Bermuda’s Ministry of Finance by 31 December
2017, with first exchanges by mid-2018. On 1 January, 2017, Bermuda
became a member of the BEPS’ Inclusive Framework.

3. The Regulations are not subject to parliamentary debate but the House of
Parliament will have 21 days to object. If there is not an objection, the Regulations
will be transferred to the Senate for another 21 day period. If there is not an objec-
tion, the Regulations will be added to the statute books accordingly. Where both
houses of the Legislature do not object to the Regulations, the effective date of the
Regulations remains the date of publication.

PEER REVIEW REPORT — SECOND ROUND —~ BERMUDA © OECD 2017



PART A: AVAILABILITY OF INFORMATION — 29

Part A: Availability of information

48. Sections A.1, A.2 and A.3 evaluate the availability of ownership and
identity information for relevant entities and arrangements, the availability of
accounting information and the availability of bank information.

A.l. Legal and beneficial ownership and identity information

Jurisdictions should ensure that legal and beneficial ownership and identity information
for all relevant entities and arrangements is available to their competent authorities.

49. The 2013 Report found that Element A.1 was determined to be “in
place” and rated Largely Compliant. Two Phase 2 recommendations were made
for Bermuda to (i) exercise its monitoring and enforcement powers to support
legal requirements for the maintenance of ownership and identity information;
and (i1) monitor the implementation of the licensed corporate service provid-
ers (CSPs) regime that had, at that time, been recently introduced. During the
period of 2009-11 Bermuda predominantly received EOI requests in relation to
ownership and identity information of companies, although requests were also
received in relation to partnerships. No EOI partner indicated that a particular
type of ownership information was unavailable in Bermuda.

50. With respect to the first recommendation mentioned above, this review
concludes that, during the new review period, the Registrar of Companies did
not exercise monitoring and enforcing powers to support the compliance by
legal entities with the obligations to maintain ownership and identity infor-
mation. In March 2017, the Registrar of Companies (Compliance Measures)
Act 2017 came into force empowering the Registrar of Companies to monitor
and regulate registered entities through inspections and enforcement. The
Registrar established a new compliance unit and commenced to exercise its
statutory powers. On-site inspections of 30 companies have been completed
and additional inspections on the records of 85 companies are expected to
be conducted prior to 14 July 2017. Bermuda is recommended to ensure that
monitoring and enforcing powers are appropriately implemented to support
the legal requirements for the maintenance of legal ownership and identity
information.
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51. With respect to the second recommendation, concerning the moni-
toring of the implementation of the CSPs regime, this recommendation
needs to be revised as the licensed CSP regime did not become operational
in Bermuda during the new review period and the regime is actually in the
process of being reformulated. As a result, the obligations to file ownership
information that were in existence before the creation of the CSP regime
remained applicable during the entire review period. Bermuda is presently
taking steps to reformulate the CSP regime to ensure that such regime does
not remove any of the filing obligations that would apply to instances where
a CSP has not been engaged. The original recommendation given in the
2013 Report has been deleted and a new recommendation has been added
for Bermuda to implement the oversight of the compliance by CSPs with the
obligations established under the AML framework (see more details below).

52. In respect of the aspects of the 2016 ToR that were not evaluated in
the 2013 Report, particularly with respect to the availability of beneficial
ownership information, Bermuda has a very comprehensive system requir-
ing that (i) information on the “ultimate beneficial owners”* of relevant legal
entities and arrangements be filed with the exchange controller; and (ii) ben-
eficial ownership information, as defined under the standard, be maintained
by AML obligated persons. Bermuda has a longstanding registry of “ultimate
beneficial ownership information” kept by the exchange controller which
ensures that this type of information is readily available to Bermuda’s com-
petent authority.

53. Some aspects of Bermuda’s system could nonetheless be improved.
Although the exchange controller collects information on “ultimate beneficial
owners” of relevant legal entities in many instances pursuant to the exchange

4. The term “ultimate beneficial owner” is used under Form 1 of the Company
(Forms) Rules 1982. This term is not defined in the form or in other pieces of
Bermuda’s legislation (such as the Companies Act, the Exchange Control Act
nor the Exchange Control Act Regulations). The guidance established by the
BMA pursuant to the General Permission 2005 issued under Regulation 41 of
the Exchange Control Regulations combined with the Personal Declaration Form
for Shareholders indicates that ultimate beneficial owner may be understood as
any individual proposing to acquire 10% or more of the equity securities of either
registered in or to be registered in Bermuda. Equity securities are defined under
said General Permission to mean a share of a company that entitles the share-
holder to vote or appoint one (or more) directors. In respect of partnerships, a
personal declaration is to be completed by the general partner(s), where the gen-
eral partner is an individual or where the ultimate beneficial owner of the general
partner is an individual. In respect of trusts, a declaration is to be completed by
the settlor/beneficiary/trustee (the one who exercises control of the trust).
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controls laws, the information collected may not always mirror the definition
of beneficial owner under the international standard.

54, Beneficial ownership information, as defined under the standard, is
collected by AML obligated persons as part of their customer due diligence
obligations. Bermuda’s AML requirements include a number of obligated
persons such as financial institutions, lawyers, accountants, trust companies
and license corporate service providers. However, there is no legal require-
ment for companies, partnerships and certain trusts to engage an AML
obligated person. In practice the Bermuda authorities advise that the great
majority of legal entities and arrangements will engage an AML obligated
person in Bermuda and any gap concerning the scope of application of these
obligations would be small. It is also noted that the supervision of CSPs’
compliance with their customer due diligence obligations under the AML
framework is yet to be implemented.

55. In summary, in relation to beneficial ownership, this report recom-
mends that Bermuda (i) ensure that beneficial ownership information is
available for all relevant entities and arrangements, in particular the ones that
have no relationship with an AML obligated person in Bermuda; (ii) improve
its oversight of the compliance with the obligations to update “ultimate ben-
eficial ownership” information pursuant to the exchange control regulations
and take enforcement measures in cases of non-compliance; (iii) implement
AML supervision of CSPs.

56. During the current peer review period Bermuda received 77 requests,
approximately 30% relating to ownership and identity information. Peers
were generally very satisfied with the information received. Bermuda was
expressly asked to provide beneficial ownership information on 22 occasions
and this information was generally provided to the satisfaction of the request-
ing partners.

The new table of determinations and ratings is as follows: °

S. The tables of determinations and ratings shown in this report display all recom-
mendations that have been made in the previous report in strike-through and
replaced, if necessary, with recommendations based on the current analysis in all
cases where the circumstances have changed. If circumstances have not changed
then the factor underlying the recommendation and the recommendation remain
unchanged. New recommendations and factors underlying those recommenda-
tions are shown as underlined. On publication, the box will be displayed as a
clean version.
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Legal and Regulatory Framework

Underlying Factor

Recommendation

Deficiencies identified
in the implementation
of the legal and

regulatory framework

The BMA collects information
on “ultimate beneficial owners”
of relevant legal entities in many
instances as part of its role as
exchange controller. However,
this information may not always
mirror the definition of beneficial
owner under the international
standard, and may not identify
a natural person who exercises
ultimate effective control over
the legal entity. Moreover, ben-
eficial ownership information,
as defined under the standard,
is required to be collected by
AML obligated persons, such
as financial institutions, lawyers,
accountants, trust companies
and licensed corporate ser-
vice providers, as part of their
customer due diligence obliga-
tions. However, there is no legal
requirement for companies and
partnerships to engage an AML-
obligated person in Bermuda,
although in practice most of
them are likely do so.

Bermuda should ensure

that beneficial ownership
information is available for all
relevant entities.

In respect of exempted (non-
licensed) trustees, such as
private trust companies, the
statutory requirements to
identify beneficiaries appear
to be limited to the immediate
beneficiaries. Also, there are
no statutory requirements to
identify a protector of the trust
(if any) and any other natural
person exercising ultimate
effective control over the trust.

Bermuda should take all
reasonable measures

to ensure that beneficial
ownership information is
available to their competent
authorities in respect of
trusts governed by the laws
of Bermuda or in respect of
which a trustee is resident in
Bermuda.

Determination:

The element is in place but certain aspects of the legal implementation of this
element need improvement.
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Practical implementation of the standard

Underlying Factor

Recommendation

Deficiencies
identified in the
implementation of
EOIR in practice

During the review period, the
Registrar did not exercise his
monitoring and enforcement
powers to support the legal
requirements for the availability
of ownership and identity
information with regard to
companies and partnerships.
Since then, the Registrar

of Companies (Compliance
Measures) Act 2017 came

into force in March 2017. This
Act empowers the Registrar

of Companies to monitor and
regulate registered entities
through inspections and
enforcement. The Registrar
established a new compliance
unit and commenced to exercise
its statutory powers.

Bermuda should ensure

that all its monitoring and
enforcement powers are
appropriately exercised in
practice to support the legal
requirements which ensure the
availability of legal ownership
and identity information in all
cases.

Bermuda has a comprehensive
system requiring that information
on “ultimate beneficial owners”
of relevant legal entities and
arrangements be available in the
hands of the exchange control-
ler and that beneficial ownership
information, as defined under
the standard, be available in the
hands of AML obligated persons.
However, (i) there is limited over-
sight and enforcement of the
compliance with the obligations
to update ownership information
pursuant to the exchange control
regulations; and (ii) the supervi-
sion of CSPs’ compliance with
their customer due diligence obli-
gations and identify the beneficial
owner under the AML framework
is yet to be implemented.

Bermuda should enhance the
monitoring and enforcement
of the compliance with the
obligations to update beneficial
ownership information. This
includes establishing adequate
oversight of corporate service
providers and ensure that

they perform adequate
customer due diligence and
maintain beneficial ownership
information of their customers
in practice.

Rating: Partially Compliant
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A.lL1. Availability of legal and beneficial ownership information
for companies

57. The rules with respect to company formation in Bermuda are gener-
ally the same as the ones reported in the 2013 Report (see paras. 50-52). The
only change refers to the introduction of a new type of entity, the Limited
Liability Company (LLC) under the Limited Liability Company Act 2016 (the
“LLC Act”). The LLC is dealt with later in this section.

58. Three main types of companies can be formed under the Companies
Act:

*  Companies limited by shares;
+ Companies limited by guarantee; and
*  Unlimited liability companies.

59. As at 18 October 2016, there were 14 286 companies limited by
shares, 301 companies limited by guarantee, 39 unlimited liability companies
and 459 overseas companies (permit companies, dealt with further below).

60. Companies incorporated under the Companies Act are categorised
as Local companies and Exempted companies. Moreover, the Companies
Act also deals with Permit companies, which are companies incorporated
outside of Bermuda which have been granted a permit to carry on business in
Bermuda. Local companies may carry on trade or business in Bermuda and
must be majority-owned and controlled by Bermudians, with certain excep-
tions. Exempted companies may be owned and controlled by Bermudians or
non-Bermudians, but are restricted to carrying on business outside of Bermuda,
with limited exceptions. Exempted companies constitute the most widely used
corporate vehicle in Bermuda. The three categories are further defined below:

*  Local companies — 60% or more of voting capital is held by persons
who have Bermudian status and at least 60% of directors must have
Bermudian status (as defined in the Bermuda Immigration and
Protection Act 1956), pursuant to section 114 of the Companies Act.
Such companies may carry on business domestically in Bermuda. At
the time of the last review, there were 3 286 Local companies reg-
istered in Bermuda. As at 31 December 2016, the number of active
Local companies was 3 113.

* Exempted companies — more than 40% of voting capital is held by
non-Bermudians, with at least one director resident in Bermuda,
or one secretary or resident representative that are ordinarily resi-
dent in Bermuda. Under sections 129 and 129A of the Companies
Act, exempted companies may not carry on business domestically
except with the express permission of the Minister of Economic
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Development or as provided for in limited circumstances under
section 129A(4). At the time of the last review, there were 11 467
Exempted companies registered in Bermuda. As at 31 December
2016, the number of active Exempted companies was 10 545.

* Permit companies — companies incorporated outside of Bermuda
must, under section 134, obtain a permit from the Minister to carry
on business in Bermuda. At the time of the last review, there were
423 permit companies registered in Bermuda. As at 31 December
2016, the number of active permit companies increased to 480.

6l. Since July 2016, Bermuda also allows Limited Liability Companies
(LLCs) to be registered in Bermuda pursuant to the LLC Act. This legal
entity has separate legal personality but it has a membership structure and
governance structure similar to a partnership. As at 31 December 2016, there
were three LLCs registered in Bermuda. LLCs can also be categorised as
Local LLCs and Exempted LLCs. Bermuda is recommended monitor the
compliance by LLCs with the obligations to maintain ownership and identity
information (see Annex 5).

Legal ownership and identity information requirements

62. As described in the 2013 Report in section A, paragraphs 53-93,
legal ownership and identity requirements for companies are mainly found
in Bermuda’s company law complemented by a combination of requirements
provided in exchange controls, licensing and AML laws and regulations.
Bermuda’s exchange controls, licensing and AML laws and regulations will
also apply to ensure the maintenance of beneficial ownership information and
are described in that section (see further below). Table 4 shows a summary
of the legal requirements to maintain legal ownership information in respect
of companies:

Table 4. Legislation regulating legal ownership information of companies

Company Law

(Companies Act Exchange Licensing
Type and LLC Act) TaxLaw controllaws requirements AML Law
Local companies All None Some Some Some
Exempted companies All None Some Some Some
Permit (foreign) companies All None Some Some Some
Local LLCs All None Some Some Some
Exempted LLCs All None Some Some Some
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Company law requirements

63. The 2013 Report noted that all companies incorporated under the
Companies Act must register with the Registrar of Companies (the Registrar).
Companies are not expressly required to provide the Registrar with the names
of its owners upon registration; however, as a matter of practice, the Registrar
requires companies to do so. Moreover, as part of the incorporation process,
information on the company’s ownership chain is provided to the BMA in
its capacity of agent of the Minister and exchange controller for considera-
tion and approval at the time of the company’s formation (see further below).
Similar requirements apply to LLCs (see further below).®

64. Up-to-date legal ownership information is required to be maintained
by the companies themselves in a shareholder register kept at their office in
Bermuda (section 65, Companies Act). The register must record the name
and address of members, and the share capital held and is publicly available.
Similarly, LLCs must keep a register of members at their registered office
in Bermuda (section 55, LLC Act). Bermuda confirmed that the shareholder
register of a company and the register of members of a LLC must be keep up-
to-date for as long as the entity is in business. Specific retention periods are
provided only for cases of the company or LCC has been dissolved, wound up
or liquidated (see subsection on Dissolved Companies below).

65. The BMA is provided with the information on the proposed owner-
ship of the company of all Local and Exempted companies and LLCs for
approval prior to their registration by the Registrar. Identity information on
all owners in the full ownership chain must be disclosed to the BMA under
Form 1 of the Company (Forms) Rules 1982 and the prescribed Application
Form for Registration/Continuation under the LLC Act 2016. Through this,
identity information on direct, intermediate and ultimate beneficial owners
is provided to the BMA, thereby looking through any “corporate veil”. The
identity information provided includes the name, address and nationality
(for natural persons) or place of incorporation (for legal persons). The form
or the Bermuda legislation does not contain a definition of ultimate benefi-
cial owner. It is understood that as a matter of practice and policy it refers
to individuals who ultimately owns 10% or more of the voting shares of the
company or have shareholder rights to appoint one or more directors). These
individuals must supply a personal declaration. This procedure, however,
only provides Bermuda authorities with ownership information upon the for-
mation of a registered company; subsequent changes of ownership are only
required to be vetted by or informed to the BMA if they refer to transfer from

6. Exchange control provisions for local and exempted LLCs are provided for in
section 45(7) of the LLC Act 2016.
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or to non-residents and if they reach a certain threshold, as explained below
in relation to the exchange control rules.

60. Local companies must submit to the Registrar a return of sharehold-
ings in the company on an annual basis (Companies Act, section 117), which
includes statement of the number and par value of each class of shares benefi-
cially owned by Bermudians. This filing is used by the Registrar to monitor
whether the local company has undergone a change of ownership which
results in the violation of the 60/40 requirement for local ownership (see the
description of local companies above).

67. Companies formed outside of Bermuda which engage in or carry on
any trade or business in or from Bermuda, referred to as permit companies,
must obtain a permit from the Minister of Economic Development. The
Registrar of Companies clarified that this requirement would cover the situa-
tion where a company formed outside of Bermuda has its senior management
in Bermuda or key functions operated in Bermuda. A penalty of BMU 1 000
applies to the officers of a permit that fail to obtain a permit; moreover, the
obligation to obtain the permit remains applicable. A permit company is
required to appoint and maintain a principal representative in Bermuda, and
any change to such principal representative must be notified within 21 days
to the Registrar under section 136A. Permit companies must, as part of
their application process, provide ownership information, as provided under
exchange control and AML laws described below.

Exchange control requirements

68. Pursuant to Bermuda exchange control requirements, Local and
Exempted companies seeking to issue equity to non-residents must seek per-
mission from the Controller of Foreign Exchange, which involves the vetting
of the non-residents including the full disclosure of the chain of ownership
of any person owning 10% or more of the voting shares of the company (or
having shareholder rights to appoint a director). Changes after incorporation
of more than 10% of ownership are required to be approved by the exchange
controller (unless shares are listed on a recognised stock exchange). Prior
to 2013, the disclosure referred to persons owning 5% or more of the voting
shares of the company. There is an exception to the permission requirement:
no permission will be required from the Exchange Controller for the transfer
of shares of a company which engages a licensed CSP (regulation 25A). It is
noted, however, that since the licensed CSP regime was introduced in 2012,
no CSPs have actually been licensed to date and therefore all transfer of
shares meeting the 10% ownership threshold are currently still vetted by the
BMA (more details included in the section in practice below).
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69. Since October 2012, permit companies are required to report to the
Exchange Controller the identity of persons who beneficially own 10% or
more of their capital, unless their shares are listed on a recognised stock
exchange or they have appointed a licensed CSP as their principal repre-
sentative. As noted above, to date, the CSP licensing regime has not been
implemented and therefore there are currently no licensed CSPs. As a result,
since October 2012, all transfer of shares in permit companies reaching the
10% ownership threshold must be vetted by the BMA.

70. For the recently created LLCs, the BMA’s consent is required if either
of the following would occur as a result of the issuance or transfer of an LLC
interest: (i) the issuance or transfer of LLC interests which would result in
any person acquiring 10% or more of the voting interests in the LLC; (i) the
acquisition of enough additional voting interests to bring ownership above
50% of the voting interests in the LLC by any person already holding an
interest in the LLC between 10% and 50% (s.45(7) LLC Act).

Licensing requirements

71. There are a number of sectors in Bermuda which are specifically regu-
lated by imposing a requirement that the business be carried on by a license
holder. These licensing regulations impose additional requirements to retain
identity and ownership information as a condition of the license. The BMA 1is
the oversight body in respect of each type of license. The licensed sectors are
insurance, investment, bank and deposit taking institutions, money service pro-
viders, trust businesses and CSPs. A licensee must advise the BMA in advance,
of any changes to the controlling shareholders of the licensed entity (the share
proportion point at which a person is said to “control” a licensed entity and
therefore when this requirement is triggered, is specific to each type of license).
The BMA is empowered to prevent changes of control in certain instances.

AML requirements

72. As noted in the 2013 Report, the regulatory regime applicable to
AML obligated persons is a key element in Bermuda’s regime to maintain
identity and ownership information. A wide range of businesses and pro-
fessionals are covered under the AML regime. As a result, most persons
conducting business in or from Bermuda or will have some involvement
through either a one-off transaction or ongoing business relationship with an
AML obligated persons. In each of those instances, the relevant customer due
diligence obligations on AML obligated persons will be triggered.

73. “AML obligated persons” as referred to herein are those persons
subject to the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008 (AML/ATF Regulations) which are described in
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the legislation as “relevant persons” (regulation 4). This includes “independ-
ent professionals” and “AML/ATF regulated financial institutions”. They
include banks and deposit companies, investment businesses, investment fund
administrators, money service businesses, some insurance businesses, persons
carrying on licensed trust businesses as well as lawyers and accountants when
they are providing certain services. Moreover, by virtue of the CSPBA 2012,
licensed CSPs are also considered to be AML obligated persons. Corporate
services include acting as agent for the formation/establishment of a company
or partnership, acting as nominee, providing administrative or secretarial ser-
vices to companies or partnerships, and acting as a resident representative of
a company or partnership in Bermuda.

74. AML obligated persons are required to (i) identify their customer,
and verify the customer’s identity on the basis of documents, data or infor-
mation obtained from a reliable and independent source; (ii) identify, where
there is a beneficial owner who is not the customer, the beneficial owner
and taking adequate measures, on a risk-sensitive basis, to verify his or her
identity so that the relevant person is satisfied that he or she knows who the
beneficial owner is, including, in the case of a legal person, trust or similar
legal arrangement, measures to understand the ownership and control struc-
ture of the person, trust or arrangement; and (iii) obtain information on the
purpose and intended nature of the business relationship (regulation 5).

Nominee shareholders

75. As noted in the 2013 Report, professional nominees are considered
to be carrying on a “corporate service provider business” under the CSPBA
2012, and are expressly subject to the obligations imposed by the AML/ATF
Regulations. Under these regulations, professional nominees are required
to conduct CDD, which includes identifying their clients. The CDD obliga-
tions entail that the professional nominee must collect and maintain identity
information on the person on whose behalf it is holding the shares. It is noted,
however, that no CSP has been licensed to date, and therefore, the obligations
imposed under the CSPBA have not been further enforced in practice (as
further detailed below).

76. Notwithstanding the above, under the Exchange Control Regulations,
a nominee acting for a non-resident in respect of securities must obtain per-
mission from the exchange controller in respect of holding or transferring
such securities, which requires the disclosure of information on the beneficial
owner of the securities.

77. In other instances, for example, where a person acts as a nominee in
a private capacity (i.e. not by way of business) and is not acting for a non-res-
ident, there are no obligations imposed on a nominee in respect of ownership
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and identity information of the beneficial owner. However, during the 2013
review, the Bermudian authorities indicated that most nominees operate by
way of business in Bermuda. Bermuda reports that the situation remains
unchanged during the present review period.

Enforcement measures and oversight

78. There are penalties in place to sanction non-compliance with the legal
obligations related to ensuring the availability of ownership and identity infor-
mation of companies in Bermuda. The key penalty provisions are set out below:

* A company which fails to comply with the requirement to main-
tain a registered office in Bermuda, and to advise the Registrar of
Companies of its address, is liable to a fine of BMU 20 per day in
default in respect of a company (section 62(4), Companies Act). It is
at the registered office that a company is required to keep its register
of members.

* A company which fails to maintain a shareholder register at its reg-
istered office is liable, on summary conviction, to a fine of BMU 75
per day. The penalty also applies to any officer of the company who
knowingly contravenes, or permits or authorises the contravention
(section 66A, Companies Act).

* A company incorporated outside of Bermuda which has obtained
a permit to carry on business or trade in Bermuda which fails to
advise the Registrar of its principal representative in Bermuda
within 21 days, is liable to a fine of BMU 20 per day in default (sec-
tion 136A, Companies Act).

*  The Registrar has authority to strike off of the Register of Companies
any company which he has “reasonable cause to believe” is not carry-
ing on business or is not in operation (section 261, the Companies Act).

» Failure to submit a return of shareholdings under section 117 of the
Companies Act is subject to a default fine of BMU 250. Submitting
false information triggers a BMU 1 000 fine upon summary convic-
tion and BMU 2 000 on indictment.

* Failure to comply with the obligations set in that Registrar of
Companies (Compliance Measures) Act 2017 (such as the obliga-
tions to produce documents and records) are subject to a default fine
between BMU 100 and BMU 500 per day in default (section 10).

* Failure to inform the Controller of a change of 10% or more in the
beneficial ownership of a permit company, where required, is con-
sidered an offence under the Exchange Control Regulations. The
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directors of such company may be fined a maximum of BMU 2 000
or imprisoned for a maximum term of three months upon summary
conviction; or fined BMU 10 000 or imprisoned for a maximum term
of two years upon indictment (sections 50 and 51).

* Licensed CSPs are subject to CDD requirements under the AML/ATF
regime (section 67 and paragraph 6 of Schedule 2, CSPBA 2012).
A licensed CSP that fails to comply with an obligation imposed by
the AML/ATF Regulations is liable under regulation 19 to a fine
of BMU 50 000 on summary conviction, or to either or both a fine
of BMU 750 000 and imprisonment for up to 2 years on indictable
conviction.

* AML obligated persons (e.g. financial institutions, independent profes-
sionals who fail to comply with an obligation imposed by the AML/
ATF Regulations is liable under regulation 19 to a fine of BMU 50 000
on summary conviction, or to either or both a fine of BMU 750 000
and imprisonment for up to 2 years on indictable conviction.

79. The 2013 Report found that, although enforcement provisions were
in place to support the obligations to ensure the availability of ownership and
identity information on companies, the number of cases in which investiga-
tory and enforcement actions had been taken was low. As highlighted in the
2013 Report, the Registrar had only exercised their monitoring and enforce-
ment powers in relation to such entities in a very limited number of cases
upon receipt of a notification of suspicion or complaint. This was considered
too limited in the context of the number of registered entities in Bermuda.

80. The deficiencies identified in the 2013 Report and summarised above
have not been addressed in the current period review. The inspection powers
of the Registrar continued to be engaged only in case of a notification of sus-
picion or complaint. During the review period, Bermuda reported that there
have been no such cases and, therefore, no inspections were conducted. As
a result, the recommendation for Bermuda to “ensure that all its monitoring
and enforcement powers are appropriately exercised in practice to support the
legal requirements which ensure the availability of ownership and identity
information in all cases” remains.

8l1. At the time of the on-site visit in December 2016, the Registrar of
Companies was in the process of establishing a compliance unit, which
would be responsible for carrying monitoring and enforcement functions. In
March 2017, the Registrar of Companies (Compliance Measures) Act 2017
entered into force detailing a number of functions that can be carried out
by the Registrar regarding the on-site and off-site inspection of registered
entities and the enforcement measures that can be applied in instances of non-
compliance. Since the new Act came into force, the Registrar reports having
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established the compliance unit and commenced to exercise its new statutory
powers. The compliance unit has completed on-site visits of three (out of a
total of 91) service providers which act as registered office for approximately
46% Bermuda registered entities. Each of the corporate service providers was
questioned about the existence and use of internal policies and procedures
to promote compliance by their clients and reliability of the data collected
and asked to fill-in a pre-inspection questionnaire. Moreover, records of
30 companies that used the services of the referenced service providers in
total were reviewed (representing 0.22% of the total companies registered
in Bermuda). The companies were chosen randomly, and included a propor-
tional mix of local and exempted companies. Of the 30 companies inspected,
93% (28 of 30) were fully compliant with the requirements for maintaining
current legal ownership information and information on the officers and
directors. The remaining two companies had changes in the location of their
registered offices, and will be subject to further investigation followed by
remediation and fines if warranted. Going forward, the Compliance Unit
will perform outreach to Bermuda’s business community to promote aware-
ness of the record-keeping and reporting requirements for registered entities
as well as awareness of the statutory powers of the Registrar under the Act.
The Compliance Unit anticipates performing additional inspections of at
least 85 companies records prior to 14 July 2017. These inspections are being
performed in a similar method as the first inspections. The service provid-
ers acting as registered offices of companies have been sent a pre-inspection
questionnaire followed by an on-site inspection to confirm or discuss the
responses provided and review the requested records and documentation.
The progress in addressing the recommendation concerning the exercise of
monitoring and enforcement powers will be assessed in the next review of
Bermuda.

82. The 2013 Report also considered that the level of fines applicable
to violations by companies of their record keeping and registration require-
ments were considered to be relatively low in practice (BMU 20 and BMU 75
per day in default), in particular taking into account the GDP per capita
of Bermuda. Additional penalty provisions have been established in the
Registrar of Companies (Compliance Measures) Act 2017, and those appear
to be set at appropriate level.

83. Pursuant to section 261 of the Companies Act, the Registrar has
authority to strike off of the Register of Companies any company which he
has “reasonable cause to believe” is not carrying on business or is not in
operation. Usually the trigger that a company is not carrying on business is its
failure to pay company fees and file an annual memorandum with the Registrar
(Companies Act, sections 121 and 131). In the event that a company fails to
meet its filing and fee obligations under the Companies Act, it is automatically
placed in the striking off process, which is conducted regularly on an annual
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basis. By the end of the review period (i.e. by 31 March 2016), 831 companies
were not in compliance with the payment of fees and, as such, were placed in
the striking off process. During the review period, a total of 1 035 companies
were struck off from the Registrar. The striking off process takes approximately
nine to twelve months to be completed. The Registrar may send to the company
a letter (the “first letter”’) inquiring whether the company is carrying on busi-
ness or is in operation. If the Registrar does not, within one month of sending
the first letter, receive any answer thereto he shall, within fourteen days after
the expiration of the month, send to the company a registered letter (the “second
letter”). The second letter states that no answer thereto has been received, and
that if an answer is not received to the second letter within one month from the
date thereof, a notice will be published in an appointed newspaper with a view to
striking the name of the company off the register. If the Registrar either receives
an answer to the effect that the company is not carrying on business or is not in
operation, or does not within one month after sending the second letter receive
any answer, he may publish in an appointed newspaper, and send to the com-
pany a notice that at the expiration of three months from the date of that notice
the company named in the notice will, unless cause is shown to the contrary, be
struck off the register and the company will be dissolved.

84. If, in any case where a company is being wound up, the Registrar has
reasonable cause to believe either that no liquidator is acting, or that the affairs
of the company are fully wound up, and the returns required to be made by
the liquidator have not been made for a period of six consecutive months, the
Registrar shall publish in an appointed newspaper and send to the company or
the liquidator if any, a like notice as described in the paragraph above. At the
expiration of three months from the date of the published notice, the Registrar
may, unless cause to the contrary is previously shown by the company, strike
its name off the register, and shall publish notice thereof in an appointed
newspaper. Upon such publication the company shall be dissolved provided
that the liability, if any, of every officer, manager and member of the company
shall continue and may be enforced as if the company had not been dissolved.
Pursuant to section 261(5A) of the Companies Act, every person who was a
director or an officer of a company at the date upon which the company is
struck off, the register shall ensure that the records of account of the company
referred to in section 83 of the Companies Act that are in existence on that
date are kept for five years from the end of the period to which such records of
account relate; and where applicable, any record specified in regulation 15 of
the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing)
Regulations 2008 is kept for the period specified in that regulation.

85. Companies may be restored to the Register provided that certain
statutory conditions are met. In order to be restored, a company must pay all
annual fees, penalties and make all requisite annual filings for the period in
which the company was struck off through the current period. The Registrar
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of Companies then obtains a notice of no objection to the restoration from the
BMA and other government departments that a company may owe money
to, such as the Office of the Tax Commissioner. After all fees have been paid
and provided that the notice of no objection is received, the Registrar then
will advise the Attorney General’s Chambers of the Registrar’s consent to
have company restored to the register. Through an attorney, the company
must then file a petition to the court to have company restored. The company
is only restored to the register when the Registrar receives an order from the
court to restore it to the register.

86. Notwithstanding the deficiencies identified in relation to the oversight
of companies’ obligations to maintain share registers, the BMA, in its capacities
of (i) exchange controller, (i) AML supervisor and (iii) licensor of the financial
sector, also had a relevant role in relation to the maintenance of legal ownership
information by companies in Bermuda. As the BMA’s role is particularly rel-
evant in connection to the maintenance of beneficial ownership information, its
oversight and enforcement are further described further in that section.

87. In practice, companies can usually be formed in less than a week, if
the proposed “ultimate beneficial owners” do not require additional scrutiny.
Additional scrutiny by the BMA would often be required if the person is an
undischarged bankrupt, has been convicted of a criminal offence, has fraud
or dishonesty been proved against in civil proceedings, have been sanctioned
by regulatory bodies (fit and proper test). The BMA is also alert to the pos-
sibility that the individual presenting him or herself as “ultimate beneficial
owner” may in fact be acting as nominee and this is taken into account
when reviewing the plausibility of the application. Depending on the situa-
tion, the BMA would object to the formation of the company. Guidance on
the assessment of the Beneficial Owners has been formalised by the BMA
in March 2015. The BMA can issue an approval in less than 24 hours if the
beneficial owners are known to the BMA and considered not to pose risks.
The Registrar of Companies can usually form a company within 24-48 hours
from the time of receipt of a notice of no objection from the BMA. This time
estimate increases to (up to) two weeks, however, if the company is formed to
undertake a restricted business activity which undergoes additional scrutiny
and requires Ministerial consent.

88. The 2013 Report contained a recommendation for Bermuda to moni-
tor the practical implementation of the licensed CSP regime and the other
recently introduced obligations in ensuring the availability of ownership and
identity information with respect to the relevant entities and arrangements in
particular with respect to permit companies. Since then, permit companies
are required to inform the exchange controller of any change of 10% or more
in the beneficial ownership of a permit company. During the review period,
the BMA did not conduct inspections to verify if permit companies have
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consistently complied with those filing obligations (more details are provided
in the beneficial ownership section further below). The BMA reports that
approximately 30% of the permit companies are publicly listed and the BMA
will be verifying the situation in relation to the other permit companies.

Dissolved companies

89. If a company is being dissolved via the liquidation process then the
responsibility for keeping certain records pertaining to the company (as
generally defined by section 83 of the Companies Act and Regulation 15
of the Proceeds of Crime Act) rests with the liquidator. This only applies to
records that have been provided to the liquidator from the company. Further
the responsibility for keeping liquidation records (a different set of records)
also rests with the liquidator under section 255(A1) of the Companies Act and
section 204 of the LLC Act.

90. Pursuant to section 255 of the Companies Act and section 204 of
the LLC Act, books and papers of a company being wound up and about to
be dissolved can be destroyed in the case of a winding up by the Court, in
such way as the Court directs. In such cases, effective as of 10 March 2017,
the referenced sections also provided that no responsibility should rest on
the company, the liquidator or any person to whom the custody of the books
and papers has been committed if such persons retain custody of such books
and papers for a period of at least five years, commencing on the date of the
dissolution of the company. Before 10 March 2017, the period was two years.
In practice, during the review period, the court has in many instances deter-
mined that books and records of liquidated companies could be destroyed
immediately after liquidation, in particular in cases of companies that have
been struck off by the Registrar and liquidated by a public appointed liqui-
dator. Although some legal ownership information is maintained with the
exchange controller in such cases, it was not ensured that information on all
shareholders was maintained for a period of at least five years. Bermuda is
recommended to monitor the implementation to the 2017 amendments to the
Companies Act and LLC Act to ensure that legal ownership information of
liquidated companies is kept for a minimum period of five years in all cases.

91. If a company is to be dissolved via the strike off process and thus
no liquidator was ever appointed, the responsibility for keeping certain
records pertaining to the company (as generally defined by section 83 of
the Companies Act) rests with every person who was a director or officer
of the company at the date in which the company was struck off the register
(Companies Act, section 261(5A); LLC Act, section 210(5A)). Every person
who was a director or an officer of a company at the date upon which the com-
pany is struck off the register shall ensure that the records of account of the
company referred to in section 83 of the Companies Act that are in existence

PEER REVIEW REPORT — SECOND ROUND —~ BERMUDA © OECD 2017



46 - PART A: AVAILABILITY OF INFORMATION

on that date are kept for five years from the end of the period to which such
records of account relate; and where applicable, any record specified in regula-
tion 15 of the Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist
Financing) Regulations 2008 is kept for the period specified in that regulation.

Availability of legal ownership information in practice

92. During the current peer review period Bermuda received 77 requests,
and approximately 30% relating to ownership and identity information. Peers
were generally satisfied with the information received. Legal ownership
information was generally collected from the companies themselves and sup-
plemented with information held by the BMA.

Beneficial ownership information

93. Under the 2016 ToR, beneficial ownership on companies should
be available. In Bermuda the exchange control and the AML laws are the
main pieces of legislation requiring beneficial ownership information to be
available.

Exchange control requirements

94. The Exchange Control Act 1972 provides that the Minister of Finance
may make regulation for “controlling the issue and transfer of securities to
or to the nominees of persons resident outside Bermuda, and other dealings
in or with or in relation to securities or capital monies payable thereon” (sec-
tion 2). The Exchange Control Regulations further detailed the circumstances
where the exchange controller’s approval must be sought in connection with
the issuance or transfer of securities, including shares. Those regulations
were further complemented by directions issued by the exchange controller
in its website.”

95. As described above in the section on legal ownership, the BMA,
in its capacity of agent of the Minister of Finance, must give prior approval
to the incorporation of companies and LLCs. Identity information on all
owners in the full ownership chain must be disclosed to the BMA (Form 1
of the Company (Forms) Rules 1982 and the prescribed Application Form
for Registration/Continuation under the LLC Act 2016). “Ultimate beneficial
owners” of 10% or more of the voting shares of the company (or shares with
rights to appoint directors) must supply a personal declaration. The exchange

7. Please refer to the Bermuda Monetary Authority’s website: www.bma.bm/
company-matters/SitePages/Issue,%20Transfer,%20Redemption%20and%20
Purchase%200f%20Securities.aspx.
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controller must be satisfied that the persons who wish to own/control such
entities are persons of integrity and good standing.

96. Pursuant to the directions given in the exchange controller website,
the exchange controller must grant prior approval to any subsequent transfer
of 10% or more of the shares of the company from or to non-residents for
exchange control purposes. Once that permission has been granted a non-
resident person may acquire up to 50% of the shares of the company without
the prior approval of the controller. This permission is conditional upon
subsequent notification to the controller. Prior permission of the BMA must
be sought for that person to hold more than 50% of the voting shares of the
company. No prior permission for companies listed on a recognised stock
exchange, companies under the Investment Funds Act 2006 or companies
that have appointed a licensed CSP as their principal representative. Licensed
CSPs are subject to AML obligations that require the identification of ben-
eficial owners of their customers. As noted above, the CSP licensing regime
had not yet been implemented to date.

97. The same legal framework generally applies to permit companies
since October 2012. As such, permit companies are required to report to the
exchange controller the identity of persons who beneficially own 10% or
more of their capital.

98. Failure to inform the Controller of a change of 10% or more in the
beneficial ownership of a permit company, where required, is considered an
offence under the Exchange Control Regulations. The directors of such company
may be fined a maximum of BMU 2 000 or imprisoned for a maximum term
of three months upon summary conviction; or fined BMU 10 000 or impris-
oned for a maximum term of two years upon indictment (sections 50 and 51).
Notwithstanding the above, the Exchange Control Regulations provides that, in
relation to the transfer of shares in Bermuda companies, the transferor/transferee
and their agents shall not commit an offence unless they knew or had reason
to believe that the requirements under the regulations were not fulfilled (s. 13).

99. Moreover, in circumstances where no prior permission from the
exchange controller has been sought to issue and transfer shares where
required, the interpretation of the regulations has been that the transfer may
not be effected and the BMA may refer the matter to prosecution.

Exchange control requirements in practice

100.  Bermuda authorities advise that Bermuda has been collecting identity
information on non-residents “ultimate beneficial owners” of legal entities for
over 70 years and the BMA has been involved with the vetting and approv-
ing of owners for over 25 years. The information collected is maintained by
the BMA in an electronic corporate registry that is searchable by the name
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of a company or owner, including “ultimate beneficial owners”. The regis-
try covers information on (i) founders of all companies (Local Companies,
Exempted Companies and Permit Companies); (ii) information on the transfer
of shares of companies to and from non-resident shareholders (subject to the
minimum threshold of 10%). A team of six full time employees are dedicated
to the BMA’s exchange control function. The team also work closely with the
BMA AML, licensing and legal teams. In total the BMA has approximately
150 employees.

101.  The application for share transfer permission may be made elec-
tronically or by mail to the BMA. The company whose shares are being
transferred may submit directly or by way of its agent who must be a corpo-
rate service provider to access the BMA’s electronic filing system. The BMA
verifies all submissions for share transfer and where there are issues (such
as incomplete documentation, doubts whether the persons identified as the
“ultimate beneficial owners” are fit and proper), the BMA will not proceed
with the approvals and permissions until it is satisfied that the information is
accurate and the persons identified as the “ultimate beneficial owners” are
fit and proper. From time to time, there are cases where the applicants do not
meet the “fit and proper test” and the BMA does not grant the approval for
incorporation of a company by that applicant. In one case in 2005, the BMA
had received a complaint from another country on a mutual assistance case
about a Bermuda company. After an independent investigation was made
with the assistance with several investigative bodies, it was determined
that false information had been given concerning the “ultimate beneficial
owners”. Severe sanctions were applied in that case: the assets of an invest-
ment fund of more than USD 30 million were seized and confiscated under
a court order.

102. The BMA retains information records pertaining to permissions/
approvals issued in its capacity as the controller for an indefinite period of
time and historic data is stored in archives, including in relation to inactive
or struck-off companies.

103.  The BMA reports that, to date, there have been few incidents of
failure to seek the necessary permissions. In such cases, the company or its
agent may seek a retroactive permission. When an application is made for
retroactive permissions, the BMA will verify the reasons why and the risks
involved as well as consider the appropriate sanctions to be applied under the
circumstances. For instance, on occasion companies’ agents, being CSPs,
have determined that the permission was not procured and will seek retroac-
tive permission in order to ensure that the transfer is not at risk. The BMA
reviews such requests and determines if they are in order and capable of
being granted approval. This process includes conducting due diligence vet-
ting on the owners who are the subject matter of the retroactive permission. If
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there are any issues, the Exchange Controller may carry out further enquiries
and/or formal investigations. Where the due diligence review results have
been deemed satisfactory, the BMA has issued the permission retroactively. If
there is an issue (e.g. case of gross negligence by the company and/or the CSP
or “ultimate beneficial owners” that are consider to be not fit and proper),
the BMA may refer the matter for prosecution. Additionally, the BMA may
report the matter to the Registrar of Companies who may carry out further
enquiries and/or investigations related to the company and its activities.

104.  The exchange controller processes over one hundred applications
per month for entities which are looking to transfer shares and are seeking
permission of the Authority in its capacity as Exchange Controller. Out of
the more than one hundred share transfer applications processed in any given
month, about two or three are seeking retroactive permissions. Therefore,
for the period 1 April 2013 to 31 March 2016, the approximate number of
share transfer requests processed was over 3 600 and out of this approxi-
mately 108 requested retroactive approval. The average period for retroactive
permissions is between one to two years. The period of time requested for
validation can vary.

105.  During the review period, no sanctions were imposed as the BMA
considered that the conduct of companies or their agents did not warrant it
under the circumstances. The BMA advises that there have not been in such
cases a deliberate failure to file the permissions but rather the corporate agent
has discovered the omission and then sought the necessary permissions. It
was often the case that the oversight was detected within a year of the trans-
fer, and the submission for retroactive application is made as soon as the fault
was detected.

106. It is noted, however, that the BMA does not have an on-site or off-site
inspection programme to verify compliance with the obligations under the
exchange control regulations. Therefore, any change in “ultimate beneficial
ownership” may go undetected. The only way they can be detected currently
is when they are voluntarily informed by the company or a CSP. Bermuda
is recommended to enhance monitoring and enforcement of the compliance
with the obligations to update ownership information (see recommendation
on the A.1 box).

107.  Information on Bermudian resident “ultimate beneficial owners” is
only covered at the time of formation of the company. Changes in resident
owners are not captured by the exchange control regulations. However,
Bermuda considered that the companies would need to keep this information
to ensure the 60/40 ownership rule is maintained at all times. Local compa-
nies are required to file with the Registrar an annual return of shareholdings
stating the percentage of Bermudian share ownership (Companies Act, sec-
tion 117). Registrar of Companies staff cross-check each return to monitor
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whether the local company has undergone a change of ownership which
results in the violation of the 60/40 requirement.

108.  As noted earlier, there is an exception to the exchange control per-
mission requirement: no permission will be required from the exchange
controller for transfer of shares of a company that appoints a licensed CSP.
Presently, this exception is not in effect as the licensing process for CSPs,
originally planned to be implemented in 2013, has been delayed. As a result,
during the review period, all companies were still required to seek permis-
sion of the BMA as exchange controller (for the transfer of shares above the
10% threshold from/to non-residents). Bermuda explained that, originally, the
government policy had been that licensed CSPs would retain beneficial own-
ership information which would be readily accessible and the requirement for
exchange control permissions would be removed for those legal entities that
have engaged a licensed CSP. Recently, the Bermuda government has taken
the position that, although licensed CSPs will be statutorily required to have
beneficial ownership information, there should still be a requirement in place
for information to be filed with a central authority in relation to exchange
control. A change in legislation to this effect is planned.

AML law requirements

109.  The Proceeds of Crime Act 1997 and the Proceeds of Crime (Anti-
Money Laundering and Anti-Terrorist Financing) Regulations 2008 (AML/
ATF Regulations) form the basis on Bermuda’s AML regime. These two
pieces of legislation create obligations on regulated financial institutions
and certain service providers (AML obligated persons) including banks and
deposit companies, investment businesses, investment fund administrators,
money service businesses, some insurance businesses, persons carrying on
licensed trust businesses as well as lawyers and accountants when they are
providing certain services.

110.  Moreover, by virtue of the Corporate Service Provider Business
Act 2012 (CSPBA 2012), licensed CSPs are also considered to be AML obli-
gated persons. Corporate services include a wide range of activities including:
acting as agent for the formation/establishment of a company or partner-
ship; acting as nominee; providing administrative or secretarial services to
companies; acting as a resident representative of a company or partnership
in Bermuda, providing registered office; correspondence or administrative
address, maintaining the books and records of a company; filing statutory
forms, resolutions, returns and notices; keeping or making any necessary
alteration in the register of members of a company in accordance with sec-
tion 65 of the Companies Act 1981; the performance of functions in the
capacity of resident representative under the Companies Act 1981. Although
there is no legal requirement for companies to engage a corporate service
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provider, the Bermuda authorities advise that virtually all companies (includ-
ing local companies, exempted companies and permit companies) will need to
engage a CSP in the course of their corporate life in Bermuda.

111.  In circumstances including one-off transactions and ongoing business
relationships, the AML/ATF Regulations impose three separate obliga-
tions: (i) to undertake customer due diligence; (ii) on-going monitoring; and
(ii1) record keeping. There are some limited exceptions set out in regulation 10
of the AML/ATF Regulations to the requirement to undertake customer due
diligence (CDD) measures,® whilst “enhanced CDD measures” are required in
certain “higher risk” circumstances as set out in regulation 11, such as where
the customer is not physically present for identification purposes.

112. “Customer due diligence measures” are defined in regulation 5 as
meaning:

Identifying the customer, and verifying the customer’s identity
on the basis of documents, data or information obtained from a
reliable and independent source;

Identifying, where there is a beneficial owner who is not the
customer, the beneficial owner and taking adequate measures
on a risk-sensitive basis, to verify his identity so that the relevant
person is satisfied that he knows who the beneficial owner is,
including in the case of a legal person, trust or similar legal
arrangement, measures to understand the ownership and control
structure of the person, trust or arrangement; and

Obtaining information on the purpose and intended nature of the
business relationship.

113.  Beneficial owner of a company other than a company whose securi-
ties are listed on an appointed stock exchange is defined in regulation 3 of
the AML/ATF Regulations as any individual who (i) ultimately owns or
controls (whether through direct or indirect ownership or control, including
through bearer share holdings) more than 25% of the shares or voting rights
in the company; or (ii) otherwise exercises control over the management of
the company. In the context of licensed CSPs, which were brought within the
AML/ATF regime in January 2013, the definition of “beneficial ownership”
reflects the description above except that the threshold of ownership is 10%,
rather than 25%, of the capital of the entity (regulation 3(11)).

8. Those circumstances were considered by the CFATF as in line with the FATF
standards. See Fourth Follow-Up Report, Bermuda, dated November 22, 2013.
Bermuda’s full resolution of the deficiencies identified in the 3" Round Detailed
Assessment Report was described at pages 8-10 of the Fourth Follow-Up Report,
specifically at paragraphs 16 (viii), (xiii), (xiv), (xv) and 17.
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114.  Ongoing monitoring includes maintaining up to date customer iden-
tity information and monitoring transactions to determine whether they are
apposite to the customer’s business and risk profile.

115.  The record keeping requirements set out in Part 3 of the AML/ATF
Regulations include retaining CDD evidence, and the “supporting evidence
and records” in respect of the matters the subject of the CDD measures.
Guidance on what specific evidence and records must be kept is set out in
the AML/ATF Guidance Notes, which whilst non-binding, must, under
regulation 19, be taken into account by a court in determining whether an
offence relating to non-compliance with the AML/ATF Regulations has been
committed.

116.  Under regulation 14, an AML obligated person may rely on certain
third parties to undertake the required CDD measures; however, the AML
obligated person remains liable for any failure to apply such measures.
Moreover, notwithstanding the AML obligated person’s reliance on the other
person, the AML obligated person must immediately obtain information suf-
ficient to identify customers; must satisfy itself that reliance is appropriate
given the level of risk for the jurisdiction in which the party to be relied upon
is usually resident (regulation 14). Where a third party is relied on, the obliga-
tion to retain records for a period of five years is imposed on the third party,
rather than the AML obligated person.

117. The AML/ATF Regulations also require AML obligated persons to
apply the CDD measures, ongoing monitoring and record-keeping obliga-
tions to their existing clients at appropriate times which will be determined
on a risk-sensitive basis. More specific guidance is set out in the industry
Guidance Notes. For example, in the Trust sector Guidance Notes, higher
risk accounts and relationships are recommended to be updated annually
in an independent review of CDD information, activity and transactions
(Section 6.7, pp. 21-22); The Insurance sector Guidance Notes indicate that
additional CDD may be required on a trigger event basis (I1.179, pp. 32). In
practice, the BMA reports that, in the discussions with regulated entities at
on-site inspections, it has recommended that this updating occur annually for
high risk accounts; every 12-24 months for medium risk accounts and every
24-36 months for low risk accounts.

AML supervision in practice

Supervision by the BMA

118.  In its capacity of AML supervisor, the BMA oversees the compli-
ance of AML obligated persons such as banks, investment businesses, fund
administrators, insurance managers or brokers, fund administrators and trust
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businesses with their obligations. The CSPs will also be under the super-
visory umbrella of the BMA once the licensing process is concluded. The
BMA’s AML department was formed in 2008 and currently has a team of
seven full time employees in supervisory and policy units. They work closely
with the BMA’s prudential department when identifying high risk entities and
industries and they also share results of their reviews.

119.  Prior to the review period, the BMA implemented an outreach pro-
gramme to ensure that the AML obligated persons had a good understanding
of the obligations to conduct customer due diligence, on-going monitoring
and record-keeping. The focus in the current review period was on on-site
inspections to verify the policies and procedures and customer due diligence
files. The BMA has carried out 50 AML/ATF on-sites banking, trust, invest-
ment business, long-term (life) direct insurance, fund administration and
money service sectors. This covered three of Bermuda’s four banks and 15
trust companies.

120. A risk based approach is used for selecting files so that higher risk
files are the subject of more reviews. This includes for instance customers in
riskier geographical locations and politically exposed persons. Where fail-
ings are apparent, additional files may be selected to confirm any findings.
The number of files reviewed at each on-site to ensure compliance with CDD
requirements varies based upon the size and complexity of the AML obli-
gated entity, and if necessary during the on-site the sample size is increased
and the on-site extended. As a rule, a representative sample of 5-10% of
files are reviewed covering high, medium and low risk rated clients in each
on-site.

121.  During an AML/ATF on-site review, the files of the AML/ATF regu-
lated financial institutions are tested via a process which makes use of three
customer review checklists:

» The first checklist looks at the framework for each account and the
on-site senior analyst reviews the file for documentation supporting
the account’s ownership structure in the case of entity, including
share register naming beneficial owners and number of shares held,
and identification of natural persons in the case of legal structures
and arrangements (e.g. all directors, partners, principals, trustees,
signatories and other persons (e.g. with power of attorney) exercis-
ing control over individual customer or management of customer.
The checklist also ensures that files are reviewed for individual cus-
tomer risk assessments, proper sign off and approvals and ongoing
monitoring.

e The second checklist covers the identification and verification of
individual customers and beneficial owner(s) where the beneficial
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owner is not the customer. Using this template, the reviewer checks,
among other items, that natural persons have been identified (full
legal name, date and place of birth and principal residential address)
and verified through use of a certified or notarised copy of a passport
or driver’s licence and utility bill (showing full residential address —
PO boxes are not acceptable). For accounts for politically exposed
persons, enhanced due diligence has been applied to the account and
identification and verification process.

* The third checklist is used for (identification and verification for
entities and arrangements (companies, trusts, charities, partnerships
etc.). The reviewer checks, among other items, that the ownership
structure and documentation is on file. The reviewer looks for docu-
mentation supporting the full legal name and trade name, date and
place of incorporation, registered office and listing (if applicable).
Documentation to support the verification of the entity/trust including
sight of a shareholder registry, confirmation of listing on an exchange
(if applicable), corporate memorandum and articles of association
or equivalent constitution documents (trust deed, trust constitution
etc.) are reviewed. The review checks whether the regulated financial
institutions has gathered customer identification and verification
information for customers and beneficial owners on the account
subject to the 25% threshold. For trusts, the review checks the parties
(settlor, trustee, and beneficiary) including a copy of the trust struc-
ture showing parties to the trust along with the trust deed. There is a
requirement to conduct CDD on at least a 25% ownership, except for
Corporate Service Providers where the requirement is at least 10%.
There are cases where a financial institution may decide after risk
rating a client that the application of CDD is required on a greater
percentage of the account ownership, in those cases the on-site exami-
nation takes those risk factors in to account during the file testing.

122.  Where an on-site is conducted and deficiencies of any kind are found
that AML/ATF regulated financial institution is put on a remediation tracker.
The regulated financial institution is given 30-90 days to remediate the issues
or in the case of systemic issues, more time is granted but the company is put
on enhanced monitoring and follow-up with an on-site to follow. The BMA
follows up to ensure that all issues are fixed, holding meetings with the regu-
lated financial institution, putting it on enhanced monitoring and follow-up
with on-sites to follow in the case of serious remediation issues to ensure that
they have been fixed. In the case where regulated financial institutions fail
to remediate or there are significant failings, the institutions are fined. Some
on-site inspections found more serious deficiencies including failure to con-
duct comprehensive ongoing and/or transaction monitoring, weak AML/ATF
policies and procedures and failure to implement a comprehensive AML/ATF
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risk-based approach. Remediation plans were developed and enforcement
actions were carried out in the case of serious deficiencies.

123.  During the peer review period, the BMA carried out enforcement
actions in 11 cases. These disciplinary activities included imposing restric-
tions, civil penalties and petitioning for the wind up regulated entities. In
2014, the BMA levied BMU 1.5 million in penalties relating to an AML
breaches in the investment arm of an insurance company. In 2015, serious
systemic deficiencies were found at four regulated entities within the bank-
ing, trust and insurance sectors. While all these companies were subject to
on-going monitoring and required to take remediation measures, the trust
company was fined BMU 250 000 for failure to take actions in response to
an adverse AML on-site report. Three entities under close monitoring in 2015
including a bank and two insurance companies were fined BMU 250 000,
BMU 750 000 and BMU 1.5 million in 2016 for serious and/or repeated
AML/ATF breaches. In 2017, one company was fined BMU 1.5 million in
civil penalties. The fines in 2015, 2016 and 2017 were for various issues relat-
ing to failures to remediate, breaches of the various supervisory acts as they
relate to that particular entity, and/or significant failings within the company
generally and from an AML/ATF stand point. In all instances the fines were
published in some form (press release or within the BMA’s annual report)
and in some instances the actual name of the entity was also published. In
the cases noted above, the issues highlighted have been addressed and there
have been ongoing meetings and status reporting provided by the regulated
financial institutions in question. The BMA further reports that there will
be follow-up on-site visits conducted during 2017 to verify that appropriate
remediation efforts remain on track.

124.  In March 2016, the BMA announced a change of policy in relation to
enforcement decisions, involving making the use of its enforcement powers
public. Under the new policy, the BMA will issue press releases detailing the
nature of the enforcement action, the size of any penalty, the identity of the
entity or person involved and the circumstances of the breach. Press releases are
issued following conclusion of any appeal or after expiry of an appeal period.’

125. The BMA also conducted company specific and industry-specific
desk based reviews. These reviews looked at AML/ATF policies, including
CDD policies. The BMA also conducted a series of industry outreach sessions
for trust, fund administrators, banking and investment business representa-
tives and for CSPs in preparation for the introduction of the licensing regime.

9. See  www.bma.bm/BMANEWS/Bermuda%20Monetary%20Authority%20
Fines%20Sun%20Life%20Financial%20Investments%20%28Bermuda%29%20
Ltd%20%1,500,000%20and%20Restricts%20Licence.pdf.
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126.  The 2013 Report contained a recommendation for Bermuda to moni-
tor the practical implementation of the licensed CSP regime and the other
recently introduced obligations in ensuring the availability of ownership and
identity information with respect to the relevant entities and arrangements in
particular with respect to permit companies.

127.  As mentioned above the CSP licensing regime has not been imple-
mented to date. As a result, CSPs were not the subject of on-site inspections
on their compliance with customer due diligence and other AML obligations,
including the obligation to identify the beneficial owner of their customers.
There is no legal requirement for companies to engage a Bermudian CSP;
however, in practice, the BMA advises that most companies will need to
engage such professionals in order to navigate through the exchange control
filing requirements or to comply with obligations under the Companies Act,
concerning the maintenance of an address and a representative in Bermuda.
Bermuda is recommended to establish adequate oversight on corporate
service providers and ensure that they maintain beneficial ownership infor-
mation of their customers in practice (see A.l1 box of recommendations).

Supervision by the Barristers & Attorneys AML/ATF Board

128.  The Barristers and Attorneys AML/ATF Board (the Board) has been
designated as the supervisory body for AML/ATF supervision of law and
accounting firms’ compliance with their AML obligations under the POCA.
Section 28 of the Bermuda Bar Act 1974 provides generally that only law-
yers or accountants who are authorised to practice law or in the accounting
profession in Bermuda may provide a fee-based service of preparing a memo-
randum of association for a corporate body. As such, lawyers and accountants
will have a close involvement with legal entities and requirements to perform
customer due diligence are triggered.

129.  During the review period, the Board concluded 30 on-site reviews,
covering 30 of the 33 regulated firms. The three remaining firms will be
inspected in 2017. The on-site reviews consisted of a three-step approach.
First, details or policies and procedures are reviewed, then interviews of man-
agement and compliance officers are conducted to verify their understanding
of the obligations and policies and the practices of the organisation. Following
that, customer due diligence files are reviewed. Remediation plans had to be
developed for seven firms. Deficiencies identified included lack of enhanced
due diligence for high risk customers. The firms that received remediation
plans will be on-sited again in 2017. In terms of introduced business, the
onsite identified that some of the firms would still perform their own due dili-
gence even if the AML Regulations would allow them to rely on third parties.
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130.  Lawyers and accountants, including the ones in independent prac-
tice, are supervised by the Bermuda Bar Association in relation to their
compliance with their obligations under the AML framework, including the
obligation to identify the beneficial owner of their customers.

Licensing requirements

131.  Licensing places “minimum criteria” on applicants and license hold-
ers including that they be “fit and proper” persons and that the business be
conducted in a “prudent manner”. The BMA is empowered to give directions
or impose sanctions (including the imposition of fines and the revocation of
licenses) for breaches of the minimum criteria. License regulations generally
require that the license holder maintains a physical presence in Bermuda
(which is stated in the licence); and maintains an approved auditor. More
stringent requirements apply for insurers which must maintain a principal
office and a principal representative in Bermuda. The licensee must advise
the BMA within 14 days of any alteration to these details. In addition, a
licensee must advise the BMA in advance, of any changes to the controlling
shareholders of the licensed entity (the share proportion point at which a
person is said to “control” a licensed entity and therefore when this require-
ment is triggered, is specific to each type of license). The BMA is empowered
to prevent changes of control in certain instances.

132.  In relation insurance companies, for instance, sections 1A (3) to (6)
of the Insurance Act provide for the broad meaning of a controller, which is
defined as including a director, secretary or senior executive and shareholder
controller. Shareholder controller pertains to a holder of 10% or more of the
shares in a registered person carrying voting rights or where the holder is
entitled to exercise or control 10% or more of the voting power, or where
the holder has significant influence over the management of the registered
person.

Licensing requirements in practice

133.  The BMA reports have continuously used its regulatory oversight to
ensure it identifies failures in good governance and that improper practices
were rectified throughout the regulated sectors. As part of its regulatory man-
date, the BMA reported that it conducts appropriate vetting of the notification
of change of controllers which are to be submitted by licensed entities.
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Availability of beneficial ownership information in practice
(Peer experience)

134.  During the current peer review period Bermuda received 77 requests,
with 30% relating to ownership and identity information. Peers were gener-
ally very satisfied with the information received. Bermuda was expressly
asked to provide beneficial ownership information on 22 occasions and this
information was provided to the satisfaction of the requesting peers. One
peer noted in its input that beneficial ownership information had not been
provided in one instance by Bermuda. The case referred to the identity of
investors in a mutual fund. Bermuda considers that this information would be
categorised as accounting records of the mutual fund company and this case
is dealt with under element A.2.

ToR A.1.2: Bearer shares

135. Bermuda does not permit the issuance of bearer shares (section 53
of the Companies Act) and no issues concerning bearer shares have arisen in
practice in this review or in the previous reviews of Bermuda.

ToR A.1.3: Partnerships

136.  Two types of partnerships may be established under Bermuda law:
general partnerships, and limited partnerships. Partnerships may also be cat-
egorised according to their ownership, as follows:

* Local partnership: A partnership formed under the Partnership Act
1902 (Partnership Act), between two or more Bermudians. It may
be a general or limited partnership. Currently, all local partnerships
are general partnerships. As at 4 July 2017, there were 380 general
partnerships registered with the Office of the Tax Commissioner; or

» Exempted partnership: either (i) at least one individual partner is
not Bermudian; or (ii) at least one of the partners is an exempted or
foreign-incorporated company. An exempted partnership may only
carry on business with persons outside Bermuda, except where it does
business in Bermuda, with an exempted company, permit company or
exempted partnership, in furtherance of its business carried on out-
side Bermuda. An exempted partnership may be a general or limited
partnership. As of 31 December 2016, there are 1 004 exempted part-
nerships registered in Bermuda, all of which are limited partnerships,
with the exception of 10 which are general partnerships. The number
of exempted partnerships has only slightly increased since the 2013
Report when there were 963 of them.
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137.  Moreover, an overseas partnership, being a partnership formed under
the laws of another jurisdiction which engages in or carries on any trade or
business in Bermuda, must obtain a permit and register with the Minister pur-
suant to the Overseas Partnerships Act 1995 (Overseas Partnerships Act). As at
31 December 2016, there were 88 overseas partnerships registered in Bermuda.

138.  The 2013 Report (see paras. 94-111) concluded that there were
comprehensive registration and record keeping requirements to ensure the
availability of information in relation to partnerships under Bermuda law.
Those can be summarised as follows:

* The Registrar retains updated identity information on general part-
ners of exempted, overseas and limited partnerships, as well as other
information identifying such partnerships (such as the address of
their registered office and/or resident representative).

e Through vetting requirements, updated identity information on
general partners of limited partnerships and exempted partnerships
is also held by the BMA, where such entities have not appointed a
licensed CSP. The BMA also collects identity information on the
general partners of overseas partnerships.

* Identity information on limited partners is not maintained by the
Registrar. General partners of limited partnerships formed under
Bermuda law, including exempted limited partnerships, are required
to maintain a register of limited partners in a registered office in
Bermuda and advise the Registrar of the registered office’s address.

* Identity information on partners of a local general partnership would
be available through payroll tax registration information filed by the
partnership with the Tax Commissioner.

139.  The 2013 Report also notes that following sanctions are provided by
law to support the legal requirements described below:

* A exempted partnership (including a limited exempted partnership)
which fails to comply with the requirement to maintain a registered
office in Bermuda, and to advise the Registrar of Companies of
its address, is liable to a fine of BMU 100 per day (section 10(12),
Exempted Partnerships Act 1992 (Exempted Partnerships Act)). It
is at the registered office that an exempted partnership is to keep its
register of general partners.

* Any general partner of a limited partnership who knowingly con-
travenes, permits or authorises the failure to keep a register of
limited partners as required is liable, on summary conviction, to a
fine of BMU 75 per day (section 7(8), Limited Partnership Act 1883
(Limited Partnership Act)).
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* An exempted partnership which fails to keep the required account-
ing records exposes every partner respectively, to liability for a
fine not exceeding BMU 500 under section 14(4) of the Exempted
Partnerships Act 1992 (Exempted Partnerships Act).

* The Minister may require an exempted partnership, or overseas
partnership to produce such books or documents as may be required
to determine whether such an entity has breached their statutory
obligations. A person who fails to produce such information, shall
be guilty of an offence and liable to a fine not exceeding BMU 5 000
(section 18, Exempted Partnerships Act); section 16(4), Overseas
Partnerships Act).

» Failure to give the resident representative of an exempted or over-
seas partnership notice of any partnership meetings, by reason of
an accidental omission, does not invalidate any action taken at those
meetings pursuant to section 17(6) of the Exempted Partnerships Act,
and section 13(3) of the Overseas Partnerships Act.

* An overseas partnership as well as any general partner of such part-
nership who with knowledge contravenes, permits or authorises a
failure to advise the Registrar of a change to the partnership’s regis-
tered details (including changes to the partnership name, registered
office, resident representative or the general partners), will each be
liable to a fine of BMU 75 per day in default (sections 22(6) and 22(7)
of the Overseas Partnerships Act).

» Licensed CSPs are subject to CDD requirements under the AML/ATF
regime (section 67 and paragraph 6 of Schedule 2, CSPBA 2012). A
licensed CSP that fails to comply with an obligation imposed by the
AML/ATF Regulations can be subjected to civil or criminal sanctions.

Monitoring and enforcement in practice

140.  The 2013 Report noted that, as with the monitoring of companies, the
Registrar only exercised their investigatory powers in relation to exempted
or overseas partnerships in the event of receipt of a complaint or on notifica-
tion of suspicion. No such complaints or notification of suspicion have been
reported. Therefore, there have been no reported cases of enforcement actions
being taken against a partner of a limited, exempted or overseas partner-
ship for knowingly and wilfully contravening the requirement to notify the
Registrar of changes to the general partners in their partnership. Since the
penalty in relation to failure of a general partner of a limited partnership to
maintain a register of limited partners was introduced in 2012, no specific
oversight and enforcement has been carried out to date.
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141.  The deficiencies identified in the 2013 Report and summarised above
have not been addressed in the current period review. The inspection powers
of the Registrar continued to be engaged only in case of a notification of sus-
picion or complaint. During the review period, Bermuda reported that there
have been no such cases and therefore no inspections were conducted. As a
result, the recommendation for Bermuda to “ensure that all its monitoring
and enforcement powers are appropriately exercised in practice to support
the legal requirements which ensure the availability of ownership and identity
information in all cases” remains.

142.  The Registrar of Companies (Compliance Measures) Act 2017, which
came into force in March 2017, empowers the Registrar to request and inspect
legal ownership and identity information required to be kept by partnerships
under the Partnership Act, the Exempted Partnerships Act, and the Limited
Partnership Act. The Registrar reports having established a compliance unit
and commenced to exercise its new statutory powers. The progress in this
respect will be assessed in the next review of Bermuda.

143.  With respect to general partnerships, identity information in relation
to partners is reported to the Tax Commissioner through payroll tax regis-
tration. Such information should also be kept for payroll tax audit purposes.
Under section 13 of the Taxes Management Act, the Tax Commissioner has
power to obtain evidence and review the book and records of the taxpayer,
including identity information in relation to partners. As mentioned above, as
at 4 July 2017, there were 380 general partnerships registered with the Office
of the Tax Commissioner. In the fiscal years 2014-16, the Office of the Tax
Commissioner conducted 293 audits, across the range of payroll taxpayers,
covering three general partnerships. Additional tax and penalties applied
as a result of these audits during this period amounted to approximately
BMU 9 million. They engage in local activities (farming, dining, security).
A review of the tax files indicated that they have very basic corporate struc-
tures (with all partners being Bermudian individuals). Under the Exempted
Partnerships Act, any general partnership having a foreign legal entity or
foreign individual as partner is categorised as an exempted partnership and
subject to the requirements of the Exempted Partnerships Act. Currently,
nearly all exempted partnerships take the form of limited partnerships, as
noted above.

Beneficial ownership information

144.  Inrespect of beneficial ownership information, legal requirements to
file or maintain information are provided under the partnerships’ formation
acts and AML/ATF Regulations, as follows.
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145.  The Limited Partnership Act, the Exempted Partnerships Act and the
Overseas Partnerships Act ensure that information on the “ultimate beneficial
owners” of general partners of such types of partnerships is maintained and
filed with the BMA, as the BMA vets “ultimate beneficial owners” of gen-
eral partners. There is no legal requirement to identify the owners of limited
partners (see additional discussion below).

146.  Beneficial ownership information of the partnerships themselves will
be available if the partnerships engage an AML obligated person in Bermuda.
There is no legal requirement that partnerships do so in all cases; however,
in practice, most partnerships would also engage a CSP in Bermuda as their
representative.

147.  In relation to local general partnerships, as noted above, they can
only be formed by Bermudian persons. If one or more of the partners in a
partnership does not possess Bermudian status, then the partnership is an
exempted partnership. Partnerships are subject to obligations provided under
Bermuda’s Payroll Tax Act 1995 and Taxes Management Act 1976. The Tax
Commissioner advises that information on ultimate owners of the partnership
is collected in the registration process and must be updated whenever there is
a change in ownership. Moreover, a review of payroll tax files indicates that
the partners of local general partnerships are usually individuals.

Limited partnerships

148. A limited partnership is formed under the Limited Partnership Act
1883 (Limited Partnership Act). Prior to registration, the following details
must be provided to the BMA for review. For the limited partnerships
appointing a licensed CSP, the review will be conducted by the appointed
licensed CSP instead of the BMA. The BMA or the licensed CSP, as relevant,
would then provide these details to the Registrar of Companies:

*  Name of the partnership;
» Names and places of residence of the general partners;

* Address of the partnership’s registered office in Bermuda, which may
not be a post office box (sections 3 and 6, Limited Partnership Act).

149.  Pursuant to section 8B(5) of the Limited Partnership Act, a change
to those registered details will not take effect until they are notified to the
Registrar. A limited partnership, which has not appointed a licensed CSP, at
the time of registration, is requested to provide to the BMA certain informa-
tion including the details of the “ultimate beneficial owners” of the general
partners (Limited Partnership Act, s.4). Such ownership details of all gen-
eral partners must be approved by the BMA prior to initial registration or
registration of a change to the general partner(s) (Limited Partnership Act,
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s.8B(3A) and (3B)). The consent of the BMA is not required in relation to a
change of general partner where such change is to an affiliate of such general
partner, provided that the partnership shall inform the BMA within 30 days
of that change. Where a limited partnership has appointed a licensed CSP,
the BMA’s approval is not required from the BMA but the CSP would be
required to conduct CDD in relation to the partnership.

150.  Where there is a failure to notify the Registrar, a Court may make
an order upon the petition of the Minister, imposing a fine not exceeding
BMU 7 500 on any general partner or duly authorised person, or dissolving
the partnership. Only a person who knowingly and wilfully contravened, or
caused or permitted the contravention of the obligation to seek the Minister’s
consent for changes to the general partners will be so liable.

151.  Bermuda advises that, strictly speaking under Bermuda law, limited
partners do not control the partnership and, as a result, the information on
the owners of general partners collected by the BMA would also to indi-
cate the beneficial owners of the partnership itself. Under section 8C (2) of
the Limited Partnership Act, the limited partners cannot participate in the
management of the partnership and arguably would not meet the definition
of beneficial owners. Moreover, in practice, many limited partnerships are
investment funds and AML obligated entities, as such, they are subject to
registration requirements in Bermuda, which involve the obligation to vet the
investors/limited partners in the partnership to meet the AML obligations.
Bermuda also advises that most partnerships would also engage a CSP in
Bermuda as their representative. It is noted, however, that the CSP licensing
regime has not yet been implemented in practice.

Overseas partnerships

152. An overseas partnership must obtain a permit and register with
the Minister pursuant to section 3 (subject to section 3A) of the Overseas
Partnerships Act 1995 (Overseas Partnerships Act). The overseas partnership
must provide the Minister with the following details, which are registered:

*  Name of the partnership;
» Names of all of the general partners, and their addresses;

* Address of the partnership’s registered office in Bermuda, which
may not be a post-office box (section 12, Overseas Partnerships Act);

* Name and address of the partnership’s resident representative (a
resident representative is a requirement imposed on overseas partner-
ships under section 13); and

* Law governing the partnership.
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153.  Any change to the registered details of an overseas partnership must
be notified to the Registrar within 30 days, and where the change relates to
the general partners, may only be made with the prior written consent of
the Minister. In addition, at the time of registration an overseas partnership
is requested to provide to the Minister certain information including the
details of the “ultimate beneficial owners” of the general partners (section 4,
Overseas Partnerships Act). Under section 8, a Minister may impose condi-
tions on a permit, including that there shall be at least one or more partner
ordinarily resident in Bermuda. An overseas partnership may under sec-
tion 11 only carry on business with persons outside Bermuda, except where
it does business in Bermuda with an exempted company, permit company
or exempted partnership, in furtherance of its business carried on outside
Bermuda. Further, section 11(5) requires that any banking business conducted
in Bermuda by an overseas partnership must be conducted with a bank incor-
porated in Bermuda.

154.  Overseas partnerships are not required to maintain a register of
limited partners at their place of business in Bermuda or at the office of its
resident representative in Bermuda. Overseas partnerships that have employ-
ees in Bermuda are subject to payroll tax filings and required to register with
the Office of the Tax Commissioner. The registration requires disclosure of
information on partners and the partnership is required to file quarterly tax
returns. Out of the 88 overseas partnerships currently registered in Bermuda,
two are registered with the Office of the Tax Commissioner. Bermuda is
recommended to ensure the availability of information identifying limited
partners of overseas partnerships in all circumstances (see Annex 5).

Exempted partnerships

155. The formation of an exempted partnership requires an application to
the BMA for review, except where such formation is carried out by a licensed
CSP (Exempted Partnerships Act, s. 9(1A)). The application information is
then passed to the Registrar prior to registration, and includes:

*  Name of the partnership;

» Name of all the partners (where a partner may be a corporate entity
or other arrangement),

»  For all general partners, chain of ownership information;

* Name and address of the resident representative (which may be a
corporate entity or other arrangement); and

* Address of the partnership’s registered office in Bermuda, which
shall not be a post-office box (section 10(10) Exempted Partnerships
Act).
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156.  Note that where the exempted partnership is also a limited partner-
ship, or is concurrently applying to be a limited partnership, only the names
of the general partners must be provided and not the names of the limited
partners (Exempted Partnerships Act, section 5(1)(b)). Almost all of the
exempted partnerships currently in existence in Bermuda (all but ten) are also
limited partnerships.

157. Where the services of an unlimited licensed CSP'® have not been
engaged, partnership information must be approved by the BMA prior to
registration, and any subsequent changes to the general partners must be
approved by the BMA, which includes the provision of chain of ownership
information on any new general partner. Under section 8 at the time of regis-
tration, an exempted partnership is requested to provide to the Registrar the
certificate of exempted partnership and the consent of the Bermuda Monetary
Authority. Under sections 10(10) and 11 of the Exempted Partnerships Act,
an exempted partnership must maintain a registered office in Bermuda, and
must advise the Registrar of its address within 14 days of establishing the
office. Subsequent changes to the general partners must be reported to the
Registrar (Exempted Partnerships Act, s. 13(5)).

Supervision by the BMA

158.  The BMA’s prior approval is required to form an exempted or limited
partnership. Overseas partnerships require a permit issued by the Minister of
Finance. As part of the process, the general partners must complete personal
declarations. Overseas partnerships must publish in an appointed Bermuda
newspaper the intention to apply for a permit, specifying its name, the names
of the general partners, the law governing the partnership and stating the
business it proposes to carry on from within Bermuda. All applications are
vetted by the BMA and a recommendation is made to the Minister regarding
the issue of a consent/certificate to form the limited/exempted partnership
(or to grant a permit, in case of an overseas partnership). Changes in general
partners’ information including their “ultimate beneficial owners” must be
reported to the BMA.

159.  Asnoted in A.l.1 in respect of companies, the BMA does not moni-
tor the compliance with the obligation to inform changes in general partner’s
“ultimate beneficial owners”. As a result instances of non-compliance may go
undetected. Bermuda is recommended to enhance the monitoring and enforce-
ment of the compliance with the obligation to update information on general
partner’s “ultimate beneficial owners” (see A.1 box of recommendations).

10.  An “unlimited licensed CSP” is a person licensed to provide any or all corporate
services set out under section 2(2) of the Corporate Service Provider Business
Act 2012 (as amended).
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AML framework

160.  Where an AML obligated person enters in a business relationship
or one-off transaction with a partnership, the AML/ATF regulations require
such person to conduct CDD in relation to the partnership. In this context,
the AML obligated person is required to identify the beneficial owner of the
partnership when conducting customer due diligence. A “beneficial owner”
of a partnership is defined as any individual who (i) ultimately is entitled to
or controls (whether the entitlement or control is direct or indirect) more than
a 25% share of the capital or profits of the partnership or more than 25% of
the voting rights in a partnership; or (ii) otherwise exercises control over the
management of the partnership (regulation 3(2)). In the context of licensed
CSPs, which were brought within the AML/ATF regime in January 2013, the
definition of “beneficial ownership” reflects that above description except
that the threshold of ownership is 10%, rather than 25%, of the capital of the
entity (regulation 3(11)).

161.  The BMA conducts adequate supervision of compliance of AML
obligated persons with their customer due diligence obligations (please see
more details in A.1.1). As mentioned earlier, there is no legal requirement to
partnerships engage an AML obligated person in all cases. Notwithstanding
the above, Bermuda advises that, in practice, Exempted Partnerships/Limited
Partnerships/Overseas Partnerships can be structured as investment funds
and, as such, they are subject to registration requirements in Bermuda under
the investment funds legislation, and are a regulated AML/ATF person
with obligations to carry out CDD on shareholders/investors and to retain
the information in accordance with the AML/ATF Regulations. Moreover,
Bermuda advises that the majority of such entities are formed by lawyers and
accountants and most of them will also engage a CSP in Bermuda as their
representative. It is noted, however, that the CSP licensing regime has not
yet been implemented in practice. Bermuda is recommended to ensure that
(1) there is a legal requirement for the identification of the beneficial owner of
an Exempted Partnership/Limited Partnership/Overseas Partnership which is
not a registered fund (see recommendation in the A.1 box, regarding deficien-
cies identified in the legal framework); (ii) there is sufficient monitoring and
enforcement of the compliance by CSPs with their customer due diligence
obligations under the AML framework (see recommendation in the A.1 box,
regarding deficiencies identified in the practical implementation). Bermuda
advises that all limited partnerships in Bermuda (but 10) are exempted
partnerships and have been established as investment vehicles. Given this,
the partnerships will either be: (i) investment funds, as defined under the
Investment Funds Act 2006, which are directly subject to AML requirements;
or (ii) investment arrangements which will be serviced by a regulated service
provider subject to AML requirements.
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162.  Exempted and Limited partnerships must maintain a resident rep-
resentative in Bermuda. Bermuda advises that the great majority of such
entities are formed by lawyers and accountants or CSPs that are subject to the
AML framework. The Licensing and Authorisation office of the BMA con-
firmed that in their experience the majority of the partnerships formed and
registered are represented by a lawyer and then administered by a CSP. As of
31 December 2016, 1 093 of the 1 108 partnerships on the Bermuda register
were formed by lawyers, accountants or CSPs.

Availability of ownership information in practice

163.  In practice, in the three-year period under review, Bermuda received
no request for information on the identity of partners or beneficial owners of
partnerships.

ToR A.1.4: Trusts

164.  In line with English legal tradition, Bermuda’s trust law is largely
a product of the common law and accordingly many of the requirements
in respect of trusts are not found in statute. Certain aspects concerning the
duties, powers and regulation of trustees are codified in the Trustee Act 1975.
In addition, The Hague Convention on the Law applicable to trusts and their
recognition, 1985 has also been incorporated into domestic law by the Trusts
(Special Provisions) Act 1989. These Acts apply regardless of whether it is
a trust formed for non-resident beneficiaries, or by non-resident settlors, or
where trust assets are located outside Bermuda. The formation of trusts is
considered to be part of carrying on the practice of law, and thus any persons
providing such services must be registered under the Bermuda Bar Act 1974.

165.  The 2013 Report found that trustees who act by way of business,
whether licensed or exempted from licensing, are subject to legal and regula-
tory requirements which sufficiently ensure that identity information with
respect to trustees, settlors and beneficiaries is maintained. The obligations
on licensed trustees to ensure the availability of relevant identity information
are contained in the AML/ATF Regulations as well as the Code of Conduct
and Statement of Practice issued by the BMA. The 2013 Report also noted
that, since the obligation on exempt trustees to maintain relevant identity
information under the Trustee Act had only been recently introduced at the
time (in July 2012), the effectiveness of this obligation had not been tested
during the 2009-11 review period. Bermuda was recommended monitor its
practical implementation.

166.  The 2013 Report also found that, persons acting as trustees not “by
way of business” as well as Private Trust Companies fell outside the scope
of the licensing regulations and the AML/ATF Regulations. Record-keeping
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obligations derived from the Trustee Act and common law duties would none-
theless apply to such trustees.

167.  Moreover, it is also conceivable that a trust could be created which
has no connection with Bermuda other than that the settlor chooses that the
trust will be governed by the laws of Bermuda. In that event, there may be no
information about the trust available in Bermuda.

168.  There have been no change in the legal framework applicable to
trusts since the 2013 Report. With respect to beneficial ownership of trusts,
the AML/ATF Regulations contain adequate requirements for the identifi-
cation of beneficial owners of trusts. For exempted (non-licensed) trustees
such as private trust companies, the statutory requirements to identify
beneficiaries appear to be limited to the immediate beneficiaries, as no
express requirements for the trustee to understand the control and ownership
structure of the trust are provided. Also, there are no statutory requirements
to identify a protector of the trust (if any) and any other natural person exer-
cising ultimate effective control over the trust. Bermuda is recommended to
take all reasonable measures to ensure that beneficial ownership information
is available to their competent authorities in respect of trusts administered in
Bermuda or of which a trustee is resident in Bermuda.

169.  During the review period, the BMA has monitored the licensed trust
business in relation to their compliance with obligations to maintain benefi-
cial ownership information of the trusts they administer or act as a trustee.

170.  Bermuda did not receive any requests in relation to trusts in the last
review period (1 January 2009-31 December 2011), although it received one
request for information regarding the beneficiary of a trust in 2012 which
it fully responded to within 90 days. During the present review period, no
requests in relation to trusts have been received either. Out of the EOI part-
ners that provided peer input, none indicated any particular concerns with
regard to the availability of identity and ownership information in relation
to trusts.

Trust ownership and identity information, including beneficial
ownership information

171.  There is no general requirement for trusts to be registered or file
any information with government authorities, including information relating
to the identity of settlors, beneficiaries or trustees. Where the trust is a unit
trust, it must be authorised under the Investment Funds Act 2006. Where
the trust is a charitable trust seeking to solicit funds in Bermuda, it must be
registered to attain charitable status. Trustees may be exempted or licensed.
Licensing comes with specific requirements regarding the maintenance of
legal and beneficial ownership information of a trust, as follows.
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Licensed trustees

172.  Trust licenses may be unlimited (issued to companies only) or
limited (issued to partnerships and individuals). Limited license holders
may under section 11A(2), only hold trust assets of BMU 30 million unless
expressly permitted, and may not act as the sole trustee of any trust. As at
November 2016, there were 29 licensed trustees, 4 less than in 2011. They are
all companies and therefore they hold unlimited licenses. Control of licensed
entities is closely regulated, for instance:

* In respect of an unlimited licence, where a person is to become a
controlling shareholder (10% or more, or a majority shareholder)
under section 24(1) of the Trust Regulation Act, the BMA must be
notified in writing; and

» Inrespect of a limited licence held by a partnership, where a change
in partners involves a person becoming a controlling partner (10% or
more, or a majority partner), the BMA must be notified in writing.

173. A licensed trust business (the provision of the services of a trustee
as a business, trade, profession or vocation) is an AML regulated person as
defined in regulation 2(2) of the AML/ATF Regulations and is therefore sub-
ject to obligations to identify the beneficial owner of the trust.

174.  The AML/ATF Regulation defines the beneficial owner of a trust as
(1) any individual who is entitled to a specified interest in at least 25% of the
capital of the trust property; (ii) in respect of any trust other than one which
is set up or operates entirely for the benefit of individuals falling within
item (i) above, the class of persons in whose main interest the trust is set up
or operates; (ii1) any individual who has control over the trust; (iv) the settlor
of the trust.

175.  Control is defined as “a power (whether exercisable alone, jointly
with another person or with the consent of another person) under the trust
instrument or by law to (i) dispose of, advance, lend, invest, pay or apply
trust property; (ii) vary the trust; (iii) add or remove a person as a benefi-
ciary or to or from a class of beneficiaries; (iv) appoint or remove trustees;
(v) direct, withhold consent to or veto the exercise of a power such as is men-
tioned in items (i), (ii), (iii) or (iv) above.

176.  Further, the AML/ATF Guidance Notes provide at paragraphs 5.33
and 5.36 the following:

[5.33]... The obligation to verify the identity of a beneficial
owner is for the institution to take risk-based and adequate meas-
ures so that it is satisfied that it knows who the beneficial owner
is. It is up to each institution whether they make use of records
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of beneficial owners in the public domain (if any exist), ask their
customers for relevant data or obtain the information otherwise.
There is no specific requirement to have regard to particular
types of evidence.

[5.36] In some trusts and similar arrangements, instead of being
an individual, the beneficial owner is a class of persons who may
benefit from the trust (see paragraphs 5.163). Where only a class
of persons is required to be identified, it is sufficient for the insti-
tution to ascertain the name and the scope of the class, without
identifying any members of the class.

177.  Licensed trustees are guided by a Code of Practice and Statement of
Principles, issued by the BMA, which are non-binding but by section 7(4) of
the Trust Regulation Act, trustees are to have regard to the Code in conduct-
ing their business. The Code and Statement outline best-practice standards
on the maintenance of ownership and identity records. On an annual basis,
licensed trustees are also required to complete a prescribed certificate declar-
ing that they have complied with the minimum criteria for licensees, as well
as the Code of Practice. A licensee who fails to provide such a certificate is
liable for a fine of BMU 10 000 on summary conviction.

178.  Of particular relevance are clauses 3 and 5 of the Code which provide:

3. Licensed undertakings must have procedures in place to ensure
that proper due diligence is carried out before a decision is made
to act for any new customer.... To ensure compliance with these
requirements licensed undertakings should have adequate policies
and procedures in place to ensure that they know the identity of
each settlor, protector and custodian on an on-going basis and to
the fullest extent possible the identity of the beneficiaries.

5. Undertakings need to ensure that they understand fully the
rationale for particular structures and to be comfortable that the
business is suitable. These standards also apply mutatis mutandis,
in relation to any trust business delegated to the licensed under-
taking by another trustee. In such cases, the licensed undertaking
must have full knowledge of the trust arrangements, and must
retain in its files copies of all the records which would pertain to
trust business introduced directly to the trust company by a sett-
lor. A licensed undertaking should not act as agent for others in
the management of trust assets unless it is satisfied that the trustee
is subject to professional standards equivalent to its own.
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179.  Non-compliance with the Code or Statement will also be taken into
account by the BMA under sections 7(5) and 12 of the Trust Regulation Act,
when determining whether an applicant or existing licensee fulfils the mini-
mum criteria for granting or retaining a trust license.

Exempt Trustees
180.  The following exceptions apply to the licensing of trust business:

e where the relevant trusts are administered outside of Bermuda
(Trusts (Regulation of Trust Business) Order 2003 (Trusts Regulation
Order)); or

* Private Trust Companies (PTC): a company that provides trustee
services only to trusts specified in its memorandum of association or
permit (clause 3 of the Trusts Exemption Order); or

e certain individual trustees: being a member of a recognised profes-
sional body or a co-trustee of a trust where at least one other co-trustee
is licensed (clauses 4-6 of the Trusts Exemption Order) and subject to
AML/ATF oversight. However, to date there are no professional bodies
recognised.

181.  Trustees that are exempt from licensing by virtue of being a PTC, a
bare trustee, a registered pension fund, or investment fund, are nonetheless
required to retain identification information in respect of the trustees, settlors
and beneficiaries of the trust(s) for which they act (section 13B(1) and (2)(a),
Trustee Act). Trustees which are exempted by virtue of being a co-trustee
of a trust which is also managed by a licensed trustee are required to ensure
there is retained in Bermuda the above-mentioned identity information (sec-
tion 13B(2)(b), Trustee Act). As of 31 December 2016, there are 238 PTCs
registered in Bermuda.

182.  Under the terms of the exemption, the PTC can only perform the
duties of trustee for the trusts set out in the memorandum of association
(Trusts (Regulation of Trust Business) Exemption Order 2002, s.3). The
BMA advises that, at the time of the formation of the PTC, the trusts to be
administered are identified on the memorandum of association provided to
the Registrar of Companies and the BMA is informed of the settlor and the
intended beneficiaries. If there are any changes to the named trusts, these
must be approved by the Minister. The objective is to limit the activity of the
private trust company to trusts of the named settlor or a specific trust. The
other exemptions are restricted in that there is a licensed trustee involved
or the exempted trustee is otherwise regulated (e.g. pension plan registered
under the National Pension Scheme (Occupational Pensions) Act 1998, Unit
trust which is an investment fund regulated under the Investment Funds Act
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2006 and subject to the Proceeds of Crime (Anti-money laundering and Anti-
terrorist Financing) Regulations 2008.

183.  In the case of trustees who are not licensed under Bermuda law, the
requirements to identify beneficiaries appears to be limited to the immediate
beneficiaries, as no requirements for the trustee to understand the control and
ownership structure of the trust is provided under the Trustee Act. Also, there
are no statutory requirements to identify a protector of the trust (if any) and
any other natural person exercising ultimate effective control over the trust.
Bermuda is recommended to take all reasonable measures to ensure that
beneficial ownership information is available to their competent authorities
in respect of trusts administered in Bermuda or of which a trustee is resident
in Bermuda.

184.  Fiduciaries that are providing trustee services in or from Bermuda
whilst acting in a private capacity (i.e. not by way of business) and who are
not carrying on a business fall outside the scope of the trust regulations.
Common law requirements would apply in such cases as described below.

Common law requirements

185.  All trustees are subject to the common law requirements to have
knowledge of all documents pertaining to the formation and management of
a trust. The Bermuda authorities confirmed that English common law relat-
ing to trusts and the fiduciary duties of the trustee is followed in Bermuda.
Pursuant to English common law requirements, there are a number of duties
that trustees must fulfil which would require trustees to maintain ownership
and identity information regarding the trust. Firstly, the trustee is obligated
to administer the trust solely in the interests of the beneficiaries and therefore
the beneficiaries will have to be made clearly identifiable in the trust deed.
Secondly, the trustee owes a duty to manage the trust in accordance with the
instructions of the settlor, meaning that the settlor will also have to be clearly
identifiable in the trust deed.

186.  Pursuant to English common law, trustees have a duty to account to
the beneficiaries and must be able to provide a beneficiary with information
concerning the operation and transactions of the trust. In the event of non-
compliance with these duties by the trustee, beneficiaries have the right to
enforce the trust (Beswick v Beswick [1968] AC 58) and the settlor or benefi-
ciaries can commence legal proceedings against the trustee. Where a trustee
is found to be in breach of his/her duties, s/he is required to compensate a
party who has suffered loss resulting from the breach. It is not solely benefi-
ciaries of the trust who could have standing (locus standi) for bringing such
an action against the trustee; although in practice, beneficiaries may be in the
easiest position to demonstrate such standing. In general, any person that can
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establish that his/her rights are either being infringed or are threatened with
infringement by the defendant may have standing to bring such private law
proceedings. !

Availability of trust ownership information in practice

187.  Licensed trustees are obligated under the AML regime and the
Code of Conduct and Statement of Practice to maintain identity information
on trustees, settlors and beneficiaries of the trusts for which they act. This
includes beneficial ownership information of the trust, as defined in detail
under the AML/ATF Regulation.

188.  Failure of licensed trustees to submit a policy and demonstrate they
have a structure in place to comply with their obligations under the Code
of Conduct and Statement of Practice is considered a serious breach by the
Bermudian authorities. A penalty of BMU 250 000 (USD 250 000) was
imposed in one case in 2015 where there was found to be a serious breach.
In less serious cases the relevant entity is subjected to enhanced supervisory
oversight, including the use of specific powers such as imposition of regular
reporting obligations, until the breach is fully remedied.

189.  In relation to the AML regime, the BMA has investigatory powers
as well as powers to impose penalties for non-compliance with AML obliga-
tions. The trust industry is considered a high priority sector by the BMA and
significant resources have been devoted to its monitoring during the review
period. Nineteen of the 29 licensed trustees have been subjected to AML
on-site visits. As well during this period all of the licensed companies were
subject to prudential onsite visits and one AML off-site review. Two banks
with trust licenses were on-sited and found to be in non-compliance and
placed on enhanced follow-up. Six of the 19 trust licensees which underwent
AML on-sites were found to be partially compliant and placed into reme-
diation, subject to enhanced review until their policies and procedures were
amended. The remainder of the Trust Companies on-sited were found to be
compliant or largely compliant with the Regulations. It is noted arising out
the prudential on-site, breaches of the minimum licensing criteria were iden-
tified with poor governance and inadequate systems and procedures in place.
The entity was sanctioned and fined BMU 250 000. There were no other
enforcement sanctions imposed on trust companies during the review period.

190.  In addition, in the last years, the BMA has undertaken outreach pro-
grammes to the trusts and investment sector, including soliciting input from
the private sector to develop models for ensuring AML compliance that is

11.  Hall v Hubbard and Boden and Ryan, 1996 Civil Jur. No. 181, [1996] Bda LR 70.
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tailored to the licensed trust industry and providing workshops to promote
better understanding of licensed trustees’ AML and licensing obligations.

191.  In relation to trusts managed by exempt trustees, the requirement
to maintain relevant identity information for exempt trusts is set out in the
Trustee Act (section 13B(2)(b)). An exempt trustee who knowingly and
wilfully contravenes the requirement to retain or cause to be retained identi-
fication information on the trustees, beneficiaries and settlors of the trust for
which it acts will be liable, upon summary conviction, to a fine of BMU 75
per day in default (section 13B(3), Trustee Act). Exempt trustees are not sub-
ject to the monitoring of any particular government authority. They remain
of course subject to the powers of the court in the exercise of their fiduciary
duties.

192.  Finally, with respect to the common law obligations on trustees, a
court has the discretionary power to remove a trustee from his/her function
where this is necessary for safeguarding the welfare of the trust, even where
such removal has not been expressly requested by the parties. !> The Bermuda
authorities indicated that the failure of the trustee to keep records as required
would be an impediment on the welfare of the trust.

ToR A.1.5: Foundations

193. Bermuda law does not allow for the creation of foundations.

Other relevant entities and arrangements

194.  The 2013 Report noted that Bermuda had not identified any other
relevant entity or arrangement which may be formed under its laws. No other
entity or arrangement has been identified in the course of the present review
either.

A.2. Accounting records

Jurisdictions should ensure that reliable accounting records are kept for all
relevant entities and arrangements.

195.  The 2013 Report concluded that requirements were in place for all
relevant entities and arrangements to maintain accounting records, including
underlying documentation, for a minimum period of five years. However,
the 2013 Report noted that the statutory obligations in relation to permit
companies, general partnerships, overseas partnerships and professionally

12. Wrightson, Re, Wrightson v Cooke, [1908] 1 Ch 789.
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managed trusts had only recently entered into force, in 2012. Accordingly,
the effectiveness of these provisions in practice could not be assessed during
the period under review. Moreover, the 2013 Report found that no system of
monitoring of compliance with accounting record keeping requirements was
in place, except for those entities that are subject to licensing with the BMA.
Bermuda was recommended to ensure that all its appropriate monitoring and
enforcement powers were sufficiently exercised in practice to support the
legal requirements for the availability of accounting information.

196.  Bermuda did not take sufficient measures to address the recom-
mendation mentioned above in the current review period. Therefore, the
recommendation given in the 2013 Report remains applicable.

197.  After the review period, in March 2017, the Registrar of Companies
(Compliance Measures) Act 2017 came into force empowering the Registrar
of Companies to monitor and regulate registered entities through inspections
and enforcement. The Registrar established a new compliance unit and com-
menced to exercise its statutory powers. On-site inspections of 30 companies
have been completed and additional inspections on the records of 85 compa-
nies are expected to be conducted prior to 14 July 2017.

198.  During the current review period, Bermuda received 61 requests for
accounting information and information was found to be available to reply to
all such requests except for one.

199.  In relation to that one request, Bermuda was unable to reply to its
EOI partner because the liquidator had destroyed the company’s books and
records immediately after liquidation, following an authorisation given by
the Court to proceed in this regard. Bermuda law applicable at the time
(Companies Act, section 255 (1) (@) and LLC Act, section 204) provided
the court with discretion of determining how long books and records of an
involuntarily liquidated company should be maintained following its dissolu-
tion and, in practice, the court often determined that such books and records
should be destroyed immediately after liquidation. Effective as of 10 March
2017, the Companies Act and the LLC Act were amended to clarify that the
records of account of a company or LLC that has been wound up must be
kept by the liquidator for five years from the end of the period to which such
records of account relate (Companies Act, section 255 (A1) (a) and LLC Act,
section 204(Al) (a)). Bermuda is recommended to monitor the implementa-
tion of the new legal requirements in practice to ensure that records are kept
for a minimum period of five years in all cases.

200.  Two other requests that covered accounting information and underly-
ing documentation could not answered because of access issues and are dealt
with under Elements B.1 and C.1.

201.  The new table of determinations and ratings is as follows:
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Legal and Regulatory Framework
Underlying Factor Recommendation

Deficiencies identified
in the implementation
of the legal and

regulatory framework

Determination: The element is in place.

Practical implementation of the standard

Underlying Factor Recommendation
Deficiencies Except for those entities Bermuda should ensure that
identified in the that are subject to licensing all its appropriate monitoring
implementation of with the BMA, no system of and enforcement powers
EOIR in practice monitoring of compliance are sufficiently exercised in
with accounting record practice to support the legal
keeping requirements was requirements which ensure
in place during the review the availability of accounting
period, which may cause information in all cases.

the legal obligations to keep
accounting records to be
difficult to enforce. Since then,
the Registrar of Companies
(Compliance Measures) Act
2017 came into force in March
2017. This Act empowers

the Registrar of Companies

to monitor and regulate
registered entities through
inspections and enforcement.
The Registrar established

a new compliance unit and
commenced to exercise its
statutory powers.
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Practical implementation of the standard

Underlying Factor Recommendation
Bermuda’s law in force during | Bermuda should monitor
the review period provided the implementation of the
the court with discretion of recently introduced record
determining how long books keeping obligations regarding
and records of an involuntarily | liquidated companies to
liquidated company should ensure that records are kept
be maintained following its for a minimum period of five
dissolution and, in practice, years in all cases.

the court often determined
that such books and records
should be destroyed
immediately after liquidation.
This has prevented Bermuda
from replying to one EOI
request during the review
period. Effective as of

10 March 2017, Bermuda'’s
law requires that the liquidator
maintain records of account for
five years from the end of the
period to which such records
of account relate.

Rating: Largely Compliant

ToR A.2.1. General requirements and ToR A.2.2: Underlying
documentation

Companies under the Companies Act and LLCs

202.  The 2013 Report noted that every registered company and, since
July 2012, every “permit company” (being a foreign incorporated company
which is engaged in or carrying on a trade or business in or from Bermuda),
is required to keep proper records of account which includes a record of:
(a) all sums of money received and expended by the company and the matters
in respect of which the receipt and expenditure takes place; (b) all sales and
purchases of goods by the company; and (c) the assets and liabilities of the
company.

203.  Such records are to be kept at the registered office of the company,
or such other place. Where that other place is outside Bermuda, then it is
required that at the company’s registered office in Bermuda such records
should be kept which would allow ascertainment “with reasonable accuracy
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of the financial position of the company at the end of each three month
period”. Since June 2011, it was clarified that Bermuda registered companies
must keep accounting records and underlying documentation for a minimum
period of five years from the date which they were prepared. In addition, a
penalty was introduced such that any company and any officer of the com-
pany who knowingly contravenes, permits or authorises non-compliance with
such obligations is liable, on summary conviction, to penalties of BMU 7 500.
These provisions were also introduced with respect to permit companies as
of July 2012. In addition, at the time of registration as a permit company, the
foreign company must provide to the Minister a certified copy of its latest
audited financial statements.

204.  The LLC Act provides that LLCs are required to keep proper records
of account with respect to its business including, records of account with
respect to its assets, liabilities and capital, cash receipts and disbursements,
purchases and sales and income, costs and expenses. The records of account
shall be kept at the registered office or at such other place as the managers
think fit. If the records of account are kept at a place outside Bermuda, there
shall be kept at the registered office such records of account as will enable
the financial position of the LCC, at the end of each three-month period, to be
ascertained with reasonable accuracy. Records must be kept from the date on
which they were prepared, for a period of five years. Any LLC manager who
knowingly contravenes, or permits or authorises the contravention of the obli-
gation to maintain proper records of account commits an offence and is liable
on summary conviction to a fine of BMU 7 500. Bermuda is recommended
monitor the compliance by LLCs with the obligations to maintain accounting
records and underlying documentation (see Annex 5).

Liquidated companies

205.  Effective as of 10 March 2017, Section 255 (Al) (a) of the Companies
Act and section 204 (A1) (a) of the LLC Act requires liquidators to maintain the
records of account of a company that has been wound up for five years from
the end of the period to which such records of account relate. Failure to comply
with this obligation would subject the liquidator to a default fine of BMU 500.

206.  Previously, the two Acts allowed books and records of a company/
LLC being involuntarily wound up and about to be dissolved to be destroyed
in the case of a winding up by the Court, in such way as the Court directs.
In such cases, the law also provided that no responsibility shall rest on the
company, the liquidator or any person to whom the custody of the books and
papers has been committed if such persons retain custody of such books
and papers for a period of at least two years, commencing on the date of the
dissolution of the company. That has impacted Bermuda’s ability to obtain
information requested by one treaty partner during the review period. The
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request referred to information on the identity of account holders/investors
in a Bermuda mutual fund company. Bermuda categorised this request as
a request for accounting information. In that specific case, the court had
authorised the destruction of the liquidated mutual fund company’s records
immediately after liquidation. This was common practice during the review
period because the court often agreed to liquidators’ petitions to destroy
records to avoid continuous storage costs.

207.  Bermuda is recommended to monitor the implementation of the
recently introduced record keeping obligations regarding liquidated companies
to ensure that records are kept for a minimum period of five years in all cases.
In particular, since the fine of BMU 500 for non-compliance with the record-
keeping requirements appears to be set at a low level, Bermuda is recommended
to monitor whether this fine is dissuasive enough to promote compliance.

Partnerships

208.  All partnerships, i.e. all exempted partnerships, limited partnerships,
general partnerships and overseas partnerships, are subjected to the same
accounting and bookkeeping requirements under their respective governing
legislation. Such requirements were only introduced in relation to limited part-
nerships and general partnerships from June 2011 and in relation to overseas
partnerships, from July 2012. Every partnership is required to keep proper
records of accounts at its registered office in Bermuda, or another place.
“Proper records” are defined to include records of account with respect to the
partnership’s assets, liabilities and capital, cash receipts and disbursements,
purchases and sales and income costs and expenses. Where the records are
kept at a place outside Bermuda, the relevant partnership is required to keep
at the registered office in Bermuda such records which would allow ascertain-
ment “with reasonable accuracy” of the partnership’s financial position at the
end of each three month period. Legislative amendments made in June 2011
clarified that all partnerships are required to keep records of account for five
years. Since June 2011, in respect of exempted partnerships, general partner-
ships and overseas partnerships, any partner who knowingly contravenes,
permits or authorised the contravention with this obligation is guilty of an
offence and liable to a fine of BMU 7 500 on conviction. The same penalty
applied to the general partner of a limited partnership who does not keep
records of account for a period of at least five years.

Trusts

209.  Inrespect of accounting records pertaining to trusts, the Trustee Act
1975, as amended in July 2012, provides that professional trustees (whether
licensed or exempt) are required to keep or to cause to be kept accurate trust
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accounts and records (including underlying documentation) including records
of account with respect to the trust’s assets; liabilities; additions to trust and
distributions, purchases and sales; and income and expenses. Records of
accounts are required to be kept for five years. Any trustee who knowingly
and wilfully contravenes, permits or authorises the contravention with this
obligation is guilty of an offence and liable to a fine of BMU 7500 on convic-
tion. The obligation in respect of keeping accurate trust accounts and records
rests with the trustee. Either trustees must keep such records themselves or
put in place suitable arrangements with appropriately contracted service pro-
viders who will keep such records on their behalf. Either way, the obligation
rests with the trustees, and the penalties for any contraventions apply to the
trustees.

210.  Guidance on the maintenance of financial records by licensed
trustees is set out in the Code of Practice and Statement of Principles made
pursuant to the Trusts Regulation Act. Whilst not binding, the Code of
Practice and the Statement of Principles outline best-practice standards on the
maintenance of financial records. Clause 7.6 of the Code provides:

Licensed undertakings must keep and preserve appropriate
records in Bermuda which will at least include such records as
are appropriate for their functions, as required by any applicable
law and as will enable the provision of information, to persons
interested in trusts and entitled to the information, on a timely
basis. This should include ... trust accounts or records which
would enable trust accounts to be drawn up. .... Financial records
must be maintained so as to permit a thorough and satisfactory
supervisory activity and to permit the performance of trust audits
as pre-arranged.

211.  Under the common law all trustees are subject to an obligation to
ensure that records and accounts are prepared and maintained for a reason-
able period of time to ensure that the trust is properly managed. Bermuda
authorities confirmed that the common law requirements are those principles
as set out under English common law. It is a well-established principle of
English common law that it is the “duty of a trustee to keep clear and distinct
accounts of the property he administers, and to be constantly ready with his
accounts”.'* Such accounts should be open for inspection at all times by the
beneficiary and should trustees default in rendering such accounts, the ben-
eficiary is entitled to have the accounts seized by the court. In such instances
trustees would be held liable for paying the costs of such an order and in

13.  The Trustee must allow a beneficiary to inspect the trust accounts and all docu-
ments relating to the trust. See Halsburys Laws of England Vol 48 4th Edition
para 961 and 962.
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certain cases may also be removed. Furthermore where trustees are found
guilty of active breaches of trust or wilful default or omission, they may be
held personally liable for any loss. '

Licensed entities

212.  Licensing requirements are imposed on certain industry sectors (insur-
ance, investment, bank and deposit taking institutions, money service providers
and trust businesses). These requirements impose additional obligations in
respect of accounting information. The Licensing Acts'® are supplemented by
regulations as well as guidance found variously in Statements of Principles,
Codes of Conduct and Guidance Notes. Whilst some obligations in respect of
accounting information vary according to the license types, there are some
general themes and obligations which are set out below.

213.  The Licensing Acts place “minimum criteria” on applicants and
license holders including that the licensed business be conducted in a “pru-
dent manner”. In respect of accounting information, the minimum criteria
provide (or in words to this effect) that:

A registered person shall not be regarded as conducting its busi-
ness in a prudent manner unless it maintains or, as the case may
be, will maintain adequate accounting and other records of its
business and adequate systems of control of its business and
records.

214.  Further clarification of the minimum criteria obligations is set out in
industry-specific guidance issued in respect of each of the licensed sectors.
For example, in respect of the insurance sector, clause 2.5 of the Statement
of Principles to the Insurance Act 1978, provides in respect of the minimum
criteria that:

...the records and systems must be such that the registered person
is able to fulfil the various other elements of the prudent conduct
criterion and to identify threats to the interests of policyholders
and potential policyholders. They should also be sufficient to
enable the registered person to comply with the applicable noti-
fication and reporting requirements under the Act. Thus, delays
in providing information or inaccuracies in the information pro-
vided will call into question the fulfilment of the requirement.

The nature and scope of the particular records and systems which
a registered person should maintain should be commensurate with

14.  Lewin on Trusts 17th Edition, p. 627, 1198 and 1199.
15.  See the list of key licensing legislation in Licensed Entities above.
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its needs and particular circumstances, so that its business can be
conducted without endangering its policyholders and potential pol-
icyholders. In judging whether an institution’s records and systems
are adequate, the Authority has regard to its size, to the nature of
its business, to the manner in which the business is structured,
organised and managed, and to the nature, volume and complex-
ity of its transactions. The requirement applies to all aspects of a
registered person’s business, whether on or off balance sheet, and
whether undertaken as a principal or as an agent.

215.  Banks, insurance firms, investment businesses and licensed trust
businesses are required to file annual financial statements with the BMA,
with an exception for investment providers who do not hold client assets.
Banks, insurance firms, investment businesses and licensed trust businesses
are also required to appoint an approved auditor to audit their financial state-
ments. These auditors have a statutory obligation to report any matters of
concern to the BMA.

AML obligated persons

216.  The regulatory regime applicable to AML obligated persons pro-
vides another layer of record-keeping obligations in particular in relation
to transaction records. Most persons conducting business in or from within
Bermuda will have some involvement through either a one-off transaction or
ongoing business relationship with a AML obligated person, and in each of
those instances, the relevant accounting record obligations on AML obligated
persons will be triggered.

217.  The record keeping requirements set out in the AML/ATF Regulations
include retaining CDD evidence and the “supporting evidence and records”
in respect of the matters the subject of the CDD measures. AML obligated
persons are required to retain records, including accounting records, for a
period of 5 years from the end of the business relationship or the date of
the transaction. Administrative fines, of up to BMU 500 000, are imposed
for failure to comply with requirements under the AML/ATF Regulations,
including for failure to comply with record-keeping obligations.

Oversight and enforcement of requirements to maintain accounting
records

218.  In terms of oversight of the compliance with the accounting obliga-
tion, the situation remains the same as described in the 2013 Report: there
is no requirement to file accounting records with any government authority,
with the exception of certain licensed entities which are required to submit
annual accounts to the BMA as their regulator (see below).
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219.  During the review period, the Registrar did not carry out spot-
checks, or had in place any other system of monitoring, with regard to the
maintenance of accounting records and underlying documentation by entities.
Investigations could be undertaken in light of reported suspicion. No fines
have been imposed in the period under review for failure to comply with
account record keeping obligations.

220.  Since March 2017, with the entry into force of the Registrar of
Companies (Compliance Measures) Act 2017, the Registrar has been empow-
ered to monitor and regulate registered entities through inspections and
enforcement. The Act provides the Registrar with powers to request and
inspect records of account required to be kept by registered entities under
the Companies Act, the Limited Liability Company Act, the Partnership
Act, the Exempted Partnerships Act, and the Limited Partnership Act. The
Registrar has commenced to implement these new statutory powers with the
establishment of the compliance unit. The compliance unit has completed
on-site visits of three service providers (out of a total of 91) which represent
a total of nearly half of Bermuda registered entities. During the inspections,
accounting records of a total of 30 companies were inspected. Eighty percent
of the companies (24 of 30) were fully compliant with the requirements for
maintaining proper books and records of account. Three of the remaining
companies were found to be partially compliant, and three companies were
found to be non-compliant. These six companies will be subject to further
investigation, followed by remediation and fines if warranted. Going forward,
the compliance unit will perform outreach to Bermuda’s business commu-
nity to promote awareness of the recordkeeping and reporting requirements
for registered entities as well as awareness of the statutory powers of the
Registrar under the Act. The Compliance Unit anticipates performing addi-
tional on-site inspections to verify the records of at least 85 companies prior
to 14 July 2017.

221.  Entities licensed and regulated by the BMA (i.e. banks, insurance
firms, investment businesses, money service providers and licensed trust
businesses) are required to submit audited annual accounts except for invest-
ment providers who do not hold client assets. The BMA generally relies
upon the review of the licencees’ auditors to confirm the quality of their
accounting records. The BMA could examine financial records in its on-site
inspection of the regulated entities. Licensed entities only form a limited sub-
set of all commercially registered companies and partnerships in Bermuda,
which totals over 16 000 entities. In comparison, as at the end of 2016, there
were 1 261 registered insurers, 567 registered investment funds, 29 licensed
trust businesses and 4 licensed banks in Bermuda. Accordingly, Bermuda
should ensure that all its appropriate monitoring and enforcement powers
are sufficiently exercised in practice to support the legal requirements which
ensure the availability of accounting information in all cases.
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222.  The BMA advises that during the review period it conducted on-site
examinations (either AML supervision or prudential reviews or jointly) on all
trusts companies to ensure they meet their obligations including maintaining
records concerning customers’ transactions. Similarly, the Barristers and
Attorney’s AML Board advises they reviewed the policies and procedures
regarding record-keeping of all professionals (law and accounting firms)
providing services to legal entities and arrangements. The BMA has not
conducted inspection of the records retained by corporate service provides as
they have not been licensed yet. It is noted that the record-keeping require-
ments under AML are primarily transaction-based and may not be sufficient
to identify, for instance, the financial position of the customer as well as some
transactions that do not involve the service provider.

Availability of accounting information in practice

223.  The 2013 Report indicated that in the 2009-11 review period,
Bermuda received six EOI requests in relation to accounting information
relating to companies only. The number of requests for accounting informa-
tion has grown considerably since the last review. During the current review
period, Bermuda received 36 requests for accounting information relating to
companies and 25 in relation to individuals.

224.  Inrelation to one request, Bermuda was unable to reply to an exchange
of information request because the liquidator had destroyed the company’s
books and records immediately after liquidation following the authorisation of
the court (see earlier in this section). The request referred to the clients/inves-
tors in a mutual fund company and Bermuda classified this request as a request
for accounting information.

A.3. Banking information

Banking information should be available for all account-holders. |

225.  The 2013 Report concluded that element A.3 was in place and
Compliant. The combination of the Proceeds of Crime (Anti-Money Laundering
and Anti-Terrorist Financing) Regulations 2008 (AML/ATF Regulations) and
the licensing requirements for financial institutions imposed appropriate obli-
gations on banks and deposit companies to ensure that all records pertaining to
accounts as well as related financial and transactional information are available.
All requests for banking information had been answered.

226.  The legal framework concerning the availability of banking informa-
tion remains unchanged since the last review. In the current review period,
Bermuda replied to all 37 requests for banking information to the satisfaction
of its treaty partners, as confirmed by peer input.
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227.  The EOIR standard now requires that beneficial information in
respect of accountholders be available. In this regard, the AML law in
Bermuda generally contains appropriate legal requirements. One issue has
been identified in relation to the identification requirements related to ben-
eficiaries of a trust where a trust has a customer relationship with a bank in
Bermuda. Banks are required to identify natural persons who ultimately own
or control a trust as part of their customer due diligence measures. However,
they are not required to identify all of the beneficiaries of a trust as required
under the standard. Instead, banks must identify only individuals who are
entitled to a specified interest in at least 25% of the capital of the trust prop-
erty. Bermuda should ensure that banks are required to identify all of the
beneficiaries of trusts as required under the standard.

228.  The compliance by banks of the requirements to maintain beneficial
ownership information of their accountholders has been the subject of super-

vision and enforcement by the BMA.

229.

The new table of determinations and ratings is as follows:

Legal and Regulatory Framework

Underlying Factor

Recommendation

Deficiencies identified
in the implementation
of the legal and

regulatory framework

Banks are required to identify
individuals who ultimately own
or control a trust as part of
their customer due diligence
measures. However, they are
not required to identify all of
the beneficiaries of a trust

as only individuals who are
entitled to a specified interest
in at least 25% of the capital
of the trust property must be
identified.

Bermuda should ensure that
banks are required to identify
all of the beneficiaries (or class
of beneficiaries) of trusts which
have an account with a bank

in Bermuda as required under
the standard.

Determination: The element is in place

Pr

actical implementation of the standard

Underlying Factor

Recommendation

Deficiencies identified
in the implementation
of EOIR in practice

Rating: Compliant.
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ToR A.3.1: Record-keeping requirements

230.  Banking institutions must under section 14 of the Banks and Deposit
Companies Act 1999, meet the “minimum criteria” set out in Schedule 2 to
that Act. This includes that they be “fit and proper” persons, that minimum
net asset thresholds are maintained, that the business is effectively directed
by at least two individuals, and that the business be conducted in a “prudent
manner”. Clauses 4(7) and 4(8) of the minimum criteria provide that

(7) An institution shall not be regarded as conducting its business
in a prudent manner unless it makes or, as the case may be, will
maintain adequate accounting and other records of its business
and adequate systems of control of its business and records.

(8) Those records and systems shall not be regarded as adequate
unless they are such as to enable the business of the institution to
be prudently managed.

231. Guidance on the minimum criteria is set out in the Statement of
Principles to the Banks and Deposit Companies Act 1999, which provides
inter alia that:

... the records and systems must be such that the institution is
able to fulfil the various other elements of the prudent conduct
criterion, and to identify threats to the interests of depositors and
potential depositors. .... Thus delays in providing information, or
inaccuracies in the information provided, will call into question
the fulfilment of the requirement of subparagraphs 4(7) and 4(8).

The nature and scope of the particular records and systems which
an institution should maintain should be commensurate with its
needs and particular circumstances, so that its business can be con-
ducted without endangering its depositors and potential depositors.

232.  Moreover, Regulation 13 of the AML/ATF Regulations set out cer-
tain specific requirements on banking institutions, including that a banking
institution:

« Shall not enter into or continue a banking relationship with a shell
bank, or knowingly with a bank which permits its accounts to be
used by a shell bank (where a shell bank is an institution carrying
on banking activities which are unregulated and has no meaningful
physical presence in the jurisdiction of its incorporation);

* Shall not set up an anonymous account or pass book for any new or
existing customer;

» Shall as soon as possible apply CDD measures and ongoing monitor-
ing of existing anonymous accounts or passbooks.
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233, Regulation 15 of the AML/ATF Regulations requires AML obligated
persons including banks and other financial institutions to maintain customer
identity information as well as supporting evidence and records in respect of
business relationships and transactions undertaken by their clients for five
years beginning on the date the business relationship ends, or the date from
an occasional transaction. In cases where the relevant person has been noti-
fied by a police officer in writing that an investigation is being carried out,
the records must be kept pending the outcome of the investigation. In the case
of reliance the person who is being relied on must keep the records for five
years beginning on the date of the reliance. Chapter 8 of the Guidance Notes
on AML/ATF expands on the requirement in regulation 15, and in respect of
information relevant to account-holders, provides at clause 8.16 that:

All transactions carried out on behalf of or with a customer in the
course of relevant business must be recorded within the institu-
tion’s records. Transaction records in support of entries in the
accounts, in whatever form they are used, e.g. credit/debit slips,
cheques, should be maintained in a form from which a satisfac-
tory audit trail may be compiled where necessary, and which may
establish a financial profile of any suspect account or customer.

234.  The combination of the AML/ATF Regulations as well as the
regulatory regime for licensed financial institutions ensures that all records
pertaining to accounts as well as related financial and transactional informa-
tion is available.

235.  The Bank and Deposit Companies Act provides for administrative
fines of up to BMU 500 000 per fault on every person who fails to comply with
any requirements under this Act (section 49A). Failure to satisfy the minimum
criteria for licensing could also lead to a restriction or revocation of a bank’s
license (sections 17 and 18). Furthermore, non-compliance with AML/ATF
Regulations in relation to the conduct of CDD and retention of records are sub-
jected to a fine of BMU 50 000 on summary conviction, or to either or both a
fine of BMU 750 000 and imprisonment for up to 2 years on indictable convic-
tion (regulation 19) or to a civil sanction of up to BMU 500 000 for breach of
regulations (section 20 of the Proceeds of Crime (Anti-Money Laundering and
Anti-Terrorist Financing Supervision and Enforcement) Act 2008.

Beneficial ownership information on account holders

236.  The 2016 ToR specifically require that beneficial ownership informa-
tion be available in respect of all account holders. In this regard, as described
under section A.1.1 of this report, banks are required to undertake customer
due diligence, on-going monitoring and record keeping in circumstances
including one-off transactions and ongoing business relationships.
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237.  “Customer due diligence measures” are defined in regulation 5 as
meaning:

» Identifying the customer, and verifying the customer’s identity on the
basis of documents, data or information obtained from a reliable and
independent source;

* Identifying, where there is a beneficial owner who is not the cus-
tomer, the beneficial owner and taking adequate measures on a
risk-sensitive basis, to verify his identity so that the relevant person is
satisfied that he knows who the beneficial owner is, including in the
case of a legal person, trust or similar legal arrangement, measures
to understand the ownership and control structure of the person, trust
or arrangement; and

* Obtaining information on the purpose and intended nature of the
business relationship.

238.  Regulation 5 further provides that CDD measures, in the case of a
legal entity, include identifying and verifying the identity of a natural person
(either customer, beneficial owner, person of control or ownership) by some
means and, where no natural person has been identified, identifying a rel-
evant natural person holding the position of a chief executive; or a person of
equivalent or similar position.

239.  The AML/ATF Regulations define “beneficial ownership” in regula-
tion 3. Specific definitions are provided for body corporates, partnerships and
trusts. They all include the identification of individuals that ultimately owns
or controls the legal entity or arrangement. A minimum ownership threshold
of 25% is provided in certain circumstances:

* Body corporates (such as companies) other than a company whose
securities are listed on an appointed stock exchange: beneficial owner
means any individual who (i) ultimately owns or controls (whether
though direct or indirect ownership or control, including through
bearer share holdings) more than 25% of the shares or voting rights
in the body corporate; or (ii) otherwise exercises control over the
management of the body;

* Partnerships: beneficial owner means any individual who (i) ulti-
mately is entitled to or controls (whether the entitlement or control is
direct or indirect) more than a 25% share of the capital or profits of
the partnership or more than 25% of the voting rights in a partner-
ship; or (ii) otherwise exercises control over the management of the
partnership.

*  Trusts: beneficial owner means (i) any individual who is entitled to a
specified interest in at least 25% of the capital of the trust property;
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(ii) as respects any trust other than one which is set up or operates
entirely for the benefit of individuals falling within item (i) above, the
class of persons in whose main interest the trust is set up or operates;
(i11) any individual who has control over the trust; (iv) the settlor of
the trust.

240.  As noted above with respect of trusts, banks are only required to
identify individuals who are entitled to a specified interest in at least 25% of
the capital of the trust property. This is inconsistent with the standard which
requires that all of the beneficiaries of the trust be identified irrespective of
a specific threshold or controlling influence. Therefore, Bermuda is recom-
mended to ensure that banks are required to identify all of the beneficiaries
(or class of beneficiaries) of the trust. Bermuda advises although the regula-
tions set the threshold at 25% of persons who have an interest in the trust
capital, in practice, as a risk based policy, banks obtain information on all
persons who have an interest in the trust capital as beneficiaries of a trust
which has an account with a Bermuda licensed bank.

241.  Ongoing monitoring includes maintaining up to date customer iden-
tity information and monitoring transactions to determine whether they are
apposite to the customer’s business and risk profile. The BMA’s Guidance
outlines the use of a risk-based approach to ongoing monitoring. In practice,
the BMA has advised regulated entities that high risk customer should be
monitored annually, medium risk every 12-24 months, and low risk every
24-36 months

242.  The record keeping requirements set out in Part 3 of the AML/ATF
Regulations include retaining CDD evidence, and the “supporting evidence
and records” in respect of the matters the subject of the CDD measures.
Guidance on what specific evidence and records must be kept is set out
in the AML/ATF Guidance Notes, which whilst non-binding, must, under
regulation 19, be taken into account by a court in determining whether an
offence relating to non-compliance with the AML/ATF Regulations has been
committed.

243.  Under regulation 14, an AML obligated person may rely on certain
third parties to undertake the required CDD measures as well as ongoing
monitoring; however, the AML obligated person remains liable for any fail-
ure to apply such measures. Moreover, notwithstanding the AML obligated
person’s reliance on the other person, the AML obligated person must imme-
diately obtain information sufficient to identify customers; and must satisfy
itself that reliance is appropriate given the level of risk for the jurisdiction in
which the party to be relied upon is usually resident. Where a third party is
relied on, the obligation to retain records for a period of five years is imposed
on the third party, rather than the AML obligated person (Regulation 15(4)).
In practice, the BMA verifies compliance with reliance arrangements as part
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of on-sites and off-site inspection of regulated entities. In this process, the
BMA identifies any risks with reliance by regulated entities, which is moni-
tored. If there is an issue with compliance, sanctions will be imposed on the
Bermuda regulated entity and the BMA advised that it will reach out to the
jurisdiction where the relied upon service provider is situated for assistance
and compliance actions where appropriate.

Enforcement provisions to ensure availability of banking information

244.  Bermuda’s banking sector is formed of four banks. They are super-
vised by the BMA and subject to on-going supervision on their compliance
with AML requirements, including the requirements to identify the beneficial
owner of their customers.

245.  During the peer review period, three of the four banks were subject
to an AML focused on-site inspection. Desk-based reviews are done as part
and parcel of on-site reviews of banks. Therefore, there were three desk-based
reviews performed during the peer review period. A desk based review on the
fourth bank commenced later in 2016 along with the on-site.

246.  The on-site reviews use a risk based approach to selecting files so that
higher risk files are the subject of more reviews. Where failings are apparent,
additional files may be selected to confirm any findings. In general, deficien-
cies identified in the review of files included inability to access some of the
verification documents supporting the identification of beneficial owners
because of a lost password on an encrypted file. The BMA requested that
remediation actions were taken and this will be followed-up in the next incep-
tion. One licensed bank was fined BMU 250 000 in civil penalties in 2016
relating to AML/ATF breaches.

247.  Concerning the reliance of third party’s due diligence, in practice,
Bermuda authorities advise that considering the risks involved for the banks,
they will perform their own independent due diligence despite the provisions
in the AML framework that would allow them to rely on third party due dili-
gence under regulation 14.

248.  Banks and other financial institutions are also the main entities sub-
mitting suspicious activities reports (SARs) in Bermuda. The table below
summarises the SARs filed in years 2013 to 2016 (up to 8 December 2016)
and illustrates that banks and other financial institutions have been attentive
to suspicious activities identified in the course of CDD or other obligations:

2013 2014 2015 2016
Total SARSs filed 373 331 447 449
SARs filed by banks 217 234 305 231
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Availability of bank information in practice

249.  The 2013 Report found that Bermuda had successfully responded
to all of its requests for banking information in the period 2009-11. In the
current review period, the 37 requests for banking information received by
Bermuda were replied to the satisfaction of its treaty partners.
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Part B: Access to information

250.  Sections B.1 and B.2 evaluate whether competent authorities have the
power to obtain and provide information that is the subject of a request under
an EOI arrangement from any person within their territorial jurisdiction who
is in possession or control of such information; and whether rights and safe-
guards are compatible with effective EOI.

B.1. Competent authority’s ability to obtain and provide information

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information).

251.  The 2013 Report found that Bermuda’s competent authority had
appropriate powers to access information for responding to EOI requests and
those powers were exercised in an efficient manner. The competent author-
ity’s access to information was based on a comprehensive power to issue
notices to the holders of information. During the previous review period,
Bermuda’s competent authority successfully used its information gathering
powers in order to obtain a wide range of information from banks, service
providers and other third parties as well as another government authority.

252.  In the interim, there have been substantial changes in the procedure
to access information in Bermuda, which, since December 2013, requires a
court issued production order. This procedure has been applied in order to
reply to most requests received during the present review period and proven
to allow the competent authority to access information in a timely manner.

253.  There have been a number of cases where persons have sought judi-
cial review in Bermuda against the Bermuda’s competent authority or filed
appeals against exchange of information. The decisions by Bermuda’s courts
have generally confirmed the adequacy of Bermuda’s exchange of informa-
tion powers. Moreover, additional amendments to clarify and/or strengthen
such powers have been made during the review period.
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254.  In the current review period, Bermuda received 77 requests and
information has generally been adequately accessed from Bermuda entities
and arrangements, service providers, banks and government agencies.

255.  The new table of determinations and ratings is as follows:

Legal and Regulatory Framework

Determination: In place
Practical implementation of the standard

Rating: Compliant

ToR B.1.1: Ownership, identity and bank information and
ToR B.1.2: Accounting records

256.  The 2013 Report found that Bermuda’s competent authority powers
to obtain relevant information were consistent regardless of the information
holder from whom the information is to be obtained, for example a bank,
other financial institution, company, trustee or individual; or whether the
information to be obtained is ownership, identity, bank or accounting infor-
mation. Those powers involved the issuance of a notice to the holder of the
information. The issuance of a notice was based on an executive decision of
the Minister of Finance subject to judicial review. The powers to issue EOI
notices were supported by sanctions for non-compliance, although no sanc-
tions had to be applied in practice during the 2009-11 review period (see 2013
Report, paras. 201-222 for more detail).

257. Bermuda’s relevant information gathering powers are contained in
legislation which deals solely with implementing Bermuda’s obligations pur-
suant to its EOI agreements: the International Cooperation (Tax Information
Exchange Agreements) Act 2005 (the “International Cooperation Act”) and
the USA Bermuda Tax Convention Act 1986 (the “USA-Bermuda Act”),
when referenced together, the “EOI Acts”.

258.  Since the 2013 Report, the EOI Acts have been amended at five
different occasions to clarify and strengthen Bermuda’s access powers, in
particular in view of litigation in Bermuda’s courts concerning the disclo-
sure of EOI requests (please see more details below in this section and in
element C.3).

259.  In December 2013, Bermuda’s access powers were modified and
since then they involve a judicial process. Pursuant to this process, Bermuda’s
Financial Secretary (or the Assistant Financial Secretary) must apply to the
Supreme Court for a production order to be served upon the information
holder, requiring the information holder to produce the information requested
by Bermuda’s EOI partner (section 5(1) of the International Cooperation Act
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and section 5(1) of the USA-Bermuda Act, as amended). The Supreme Court
is the second instance court in Bermuda, and their decisions can be appealed
to the Court of Appeals, the court of third instance.

260.  Under the EOI Acts, the Supreme Court may issue the production
order if it is satisfied that (i) the conditions of the applicable agreement relat-
ing to a EOI request are fulfilled; or (ii) where the court is satisfied with the
Minister’s decision to honour a request in the interest of Bermuda (s. 5(2) of
the International Cooperation Act and section 5(2) of the USA-Bermuda Act).

261.  With regard to the first circumstance, the court must be satisfied that
the request meets the conditions of the applicable EOI instrument (i.e. that the
request meets the foreseeably relevant standard). A decision from the court
further explains the court’s task in this context:

“68. (...) The legislative steer of section 5(2) of the 2005 Act
is that, where the Court is satisfied that the conditions of the
applicable TIEA have been fulfilled, it should make a production
order. The courts in this jurisdiction have consistently demon-
strated a willingness to do so.

69. However, the court does not apply a rubber stamp. A produc-
tion order imposes obligations upon the person on whom it is
served. (...) The potentially serious consequences of non-com-
pliance underline that is important for the court, before making a
production order, to satisfy itself that the requirements for doing
so have been satisfied.” !¢

262.  Concerning the second circumstance provided by the law, in one
case, a court decision considered in passing that a decision to honour a
request “in the interest of Bermuda” when the foreseeable relevance standard
would not have been met would not be lawful in Bermuda: “It is extremely
doubtful whether a decision to honour a request on that basis would be
lawful. Bermuda does not have any treaty obligation to honour a request that
does not comply with the applicable TIEA.”"

263.  Therefore, Bermuda’s laws ensure that the Bermuda competent
authority can assist to gather information to respond to requests that meet the
conditions of the applicable EOI instrument, as required under the standard.
The possibility of Bermuda assisting where the foreseeable relevance stand-
ard would not have been met is unclear, as this could be considered unlawful
by the courts.

16.  Supreme Court of Bermuda, 2014: Nos. E, F and H, paras. 68 and 69.
17.  Idem, para 65.
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264.  The Financial Secretary’s application to the court production order
may be made ex parte and in camera (section 5(5) of the International
Cooperation Act and section 5(6) of the USA-Bermuda Act). That means that
the information holder or the taxpayer would not be invited to take part of the
proceeding in such cases.

265.  The court production order will require the information holder to
deliver the requested information to the Minister (or give access to such
information to the Minister) within, as a rule, 21 days (section 5(2) of the
International Cooperation Act and section 5(1A) of the USA-Bermuda Act).
The court may decide on its own initiative or based on a request of the
Financial Secretary to grant a longer or shorter period for the information
holder to produce the information.

266.  If the information holder is aggrieved by the service of the order,
he or she may seek review of the order within 21 days of the date of the
service of the order (section 5(6) of the International Cooperation Act and
section 5(7) of the USA-Bermuda Act). Concerning the possibility of the
information holder having access to the exchange of information request,
those circumstances are detailed in element B.2 below.

267.  The 2013 Report noted that the USA-Bermuda Act contained addi-
tional requirements for the issuance an EOI notice to obtain information to
assist with an EOI request. Under the current production order system, such
additional requirements remain in place (section 5 (2) and (4)). Peer input did
not indicate concerns in relation to such requirements.

In practice

268.  The production order procedure has generally worked very effi-
ciently in practice. This procedure was used to reply to most requests during
the review period. The cases are handled by Bermuda’s commercial court
of the Supreme Court and production orders have been issued diligently,
in around seven to fourteen days from the date of application in the great
majority of cases. Production orders have been issued in all instances where
requested; sometimes following requests for clarifications from the court. In
one instance, the production order was discharged and in another instance it
was varied (those cases are dealt with later in this section). All applications by
the Financial Secretary/Assistant Financial Secretary are made ex parte and
the information holder/taxpayer do not participate in the court proceedings.

269.  Under the production order process, the review of the validity of
the request is done in a two-step process — first by the competent authority,
second by the judge of Bermuda’s Supreme Court. In a few cases, the judge
has requested further clarification or information to the Financial Secretary
before issuing the order to verify whether the standard of foreseeable
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relevance has been met or when the requests were unclear (most likely due to
translation issues). In those instances, the competent authority provided the
required information sometimes after consulting the requesting jurisdiction.
The competent authority considers that the clarifications requested by the
court were reasonable and were helpful to ensure that the background of the
request or the information that was being requested was correctly understood.

270.  In some cases, the information holder/taxpayer appealed to the court
after receiving the production order. Those cases are dealt under section B.2
of this report.

271. Bermuda’s competent authority does not need to request a court
production order to obtain information from other government authorities in
Bermuda, as co-operation is done on the basis of a simple request from the
competent authority. Government authorities holding relevant information
for EOI include: the BMA (e.g. for ownership information); (ii) the Registrar
of Companies (e.g. for information on a legal entity’s registered address and
local representative); (iii) the Bermudian Immigration Department (for infor-
mation on foreign individuals, including their real estate purchases); (iv) the
Tax Commissioner (e.g. information on payroll tax).

272.  Once the court issues a production order, a member of the EOI unit
will personally serve the order upon the information holder. In practice,
information holders are given a 21-day period to respond. It is rare that infor-
mation holders fail to respond within the deadline or apply for extensions.
When they fail to respond, enforcement actions are applied as further detailed
in this section. Extensions have been granted in situations of very voluminous
requests (e.g. a request involving information on 195 persons). In that case,
information is normally collected in batches and exchanged as the batches are
received from the information holder.

273.  During the period 2009-11, Bermuda did not have any difficulty
obtaining information, either from financial institutions or otherwise. During
the current review period also, Bermuda generally had no difficulties to
obtain information from financial institutions or other information holders.

274.  In two instances during the current review period (Supreme Court
of Bermuda (Appellate Jurisdiction) 2015:2 Cadilly Consultants Limited vs.
The Queen and Supreme Court of Bermuda, 2014: Nos. Y and Z), persons
attempted to claim that they would not be required to provide information
because the information was not in their possession. In both cases, the court
determined that the information was in the persons’ control and as such they
were required to be provided under the EOI Acts. The person eventually sup-
plied all the requested information.

275.  In one case, Bermuda’s Supreme Court has discharged a production
order based on the grounds of material non-disclosure (Supreme Court of
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Bermuda 2014: Ap of 2015, confirmed by Court of Appeal for Bermuda, Civil
Appeal Ap of 2015) and as a result the information could not be collected.
In that case, the court considered that relevant facts had not been disclosed
to the court in the application to the production order — i.e. that a significant
amount of information that was being requested had already been provided to
the same EOI partner under a previous request made in 2012 and that the EOI
partner had issued a ruling dropping the income reassessment. Bermuda’s
competent authority advised that, since this case, it made further improve-
ments on its EOI database and is now able to check, at the time it receives a
request, whether information has been requested about the same person or
from the same information holder. In this way, the competent authority can
follow-up more quickly with the requesting jurisdiction if there are issues
of duplication as well as provide full facts to the court. Moreover, there is
no impediment for the requesting jurisdiction to re-send the request adding
some background information on the foreseeable relevance of the informa-
tion considering the particular facts of the case. Finally, the EOI Acts were
amended effective as of 23 February 2017 to make it crystal clear in law that
the competent authority, when filing for an application for a production order,
is not required to verify the statements made by the requesting jurisdiction
in the EOI request. '®

276.  In another case (Supreme Court of Bermuda 2016: No. AAl), the pro-
duction order was varied on the grounds of material non-disclosure to exclude
the requirement to provide information on certain transactions that took
place prior to the period under investigation by the requesting jurisdiction.
In that case, the taxpayer also informed that the foreign competent authority
had requested information from it days after making the request and that the
information had been promptly supplied. The judge added in its judgement
that if the foreign jurisdiction would nonetheless still require the supply of the
information from transactions that could place before its investigation period,
that it was open to make a fresh application, assisted by an explanation of the
information’s foreseeable relevance.

277.  Other cases that triggered dispute in court are described in
section B.2.

ToR B.1.3: Use of information gathering measures absent domestic
tax interest

278.  Bermuda’s information gathering powers are specifically made for
the implementation of EOI agreements entered by Bermuda. These powers
are not curtailed by any requirement that the power may only be exercised

18.  The International Cooperation (Tax Information Exchange Agreements) Amendment
Act 2017 and the USA Bermuda Tax Convention Amendment Act 2017.
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where there is a domestic tax interest. There are presently no domestic
income taxes imposed by Bermuda. No issues concerning domestic tax inter-
est have arisen during the 2009-11 period or the current review period.

ToR B.1.4: Effective enforcement provisions to compel the production
of information

279.  Itis an offence under section 9 of the International Cooperation Act
for the recipient of a production order to fail without reasonable excuse to
provide the information, to tamper or alter the information, or to destroy or
damage information which they have been directed to provide. A person con-
victed of such an offence is liable under section 9(4) to a custodial sentence
not exceeding 6 months; a fine not exceeding BMU 10 000; or both. Similar
sanctions are contained under the USA Bermuda Tax Convention Act, but
with a lower level of maximum imposable fine of BMU 5 000 (section 9(4)).
In addition, where the person convicted of an offence is a licensed Service
Provider, this may affect their license where one of the minimum criteria for
license-holders is compliance with all Bermuda laws. The Bermuda authori-
ties confirmed that any such breach would be informed on behalf of the
Minister to the BMA.

280.  Bermuda authorities also indicated that, in practice, if an extension
is sought by the information holder, he/she would have to provide justifica-
tion and evidence as to why such extension of time is necessary. Cases where
extensions have been granted included situation where requested covered a
great number of records for dozens of persons. In very few cases extensions
have been requested and granted in Bermuda.

281.  Failure to comply with an EOI production order is a criminal offence,
accordingly, prosecution could be initiated by the Bermuda authorities
against the non-compliant person. In such instance, the Bermuda competent
authority would, together with the Financial Crime Unit and the Attorney
General Chambers, prepare a criminal complaint which would be considered
and brought by the Department of Public Prosecution. Where prosecu-
tion proceedings are initiated, it is expected that these would generally be
concluded within six months of the raising of a formal complaint by the
Bermudian competent authority.

282.  Bermudian authorities have powers to search and seize informa-
tion, with the approval of a judge, when information is requested under any
of Bermuda’s EOI agreements, pursuant to section 6 of the USA Bermuda
Act (in relation to information requested under the USA-Bermuda EOI
Agreement) or pursuant to section 6A of the International Cooperation Act
(in relation to information requested under any of Bermuda’s other EOI
agreements).
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283.  During the 2009-11 review period, no person failed to comply with
an EOI notice; and, therefore, no prosecutions had been registered or fines
imposed. During the current review period, in at least two instances, the
information holder failed to comply with a production order.

284. In one case,' after an initial warning to the information holder,
Bermuda’s competent authority applied to the court for a writ of sequestration
against the property of the information holder by reason of contempt in wil-
fully disobeying the order. While the sequestration proceeding was on-going,
the information holder delivered all required documentation, complying with
the production order. The information holder was condemned to pay the com-
petent authority’s costs. In its decision, the court noted that:

It is in the public interest that Bermuda complies with its obliga-
tions under TIEAs in a timely manner, both to assist requesting
States and to maintain and enhance its reputation in the sphere
of international tax enforcement. The Company’s laggardly
approach tended to frustrate this important public interest.

285.  In another case, the information holder complied with the production
order after being fined and filed an appeal against the application of the fine
in such circumstances (Supreme Court of Bermuda (Appellate Jurisdiction
2015:2 Cadilly Consultants Limited vs. The Queen). In that case, the Supreme
Court upheld the application of the fine and only granted a modest reduction
on its amount considering that the information holder had eventually supplied
the information.

286. In that decision the judge noted an anomaly in the International
Cooperation Act in that an individual who commits an offense under sec-
tion 9 can be both fined and imprisoned but a company can only be fined.
The International Cooperation Act does not contain a provision which allows
the prosecution of a director, manager, secretary or other similar officer of a
company for certain offences committed by the company.

The Legislature may wish to consider increasing the maximum
fine under the 2015 Act to a level that is more likely to have a real
deterrent effect. On the other hand, it is important to keep a sense
of proportion. The recipients of production order do generally
comply with them. There is not an epidemic of non-compliance
needing to be stamped out.

287.  Threats of prosecution and preparatory steps for potential pros-
ecution were taken in one instance. In such case, the matter was ultimately
resolved without the need for prosecution.

19.  Supreme Court of Bermuda, 2014: Nos. Y and Z.
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ToR B.1.5: Secrecy provisions

288.  There are no secrecy obligations imposed by statute in Bermuda
including in respect of bank information or identity, ownership or account-
ing information concerning companies, partnerships, trusts or any other
entity or arrangement. Where common law obligations of confidentiality
apply, a person is protected by way of an absolute defence to any claim
brought against the person for acts or omissions done by him/her in good
faith in complying with the production order (section 7 of the International
Cooperation Act and section 5(1)A of the USA-Bermuda Act).

289.  With respect to the legal profession, the scope of confidentiality or legal
professional privilege in Bermuda is primarily based upon English common
law principles and encompasses both advice privilege and litigation privilege.
Advice privilege applies to confidential communication between a lawyer in
his/her professional capacity with his/her client which is made for the purposes
of seeking or giving legal advice. The advice given must be directly related
to the lawyer’s performance of his/her professional duty as the client’s legal
adviser rather than just as a “man of business” (Three Rivers DC v Bank of
England (No. 6), [2005] 1 AC 610). Litigation privilege applies to all confidential
documents created primarily for the purpose of ongoing or anticipated litigation.

290.  The possibility to decline a request on the basis of the information
being protected by legal professional privilege is also included in section 4(2)
(d) of the International Cooperation Act.

291.  The 2013 Report raised a concern that of having the Attorney
General Chambers advising against the issuance of EOI notices in circum-
stances where the Chambers concluded that legal professional privilege may
could be validly claimed. The 2013 Report noted that Attorney General
Chambers would not be in a position to assess with certainty whether legal
professional privilege may be validly claimed as they would not be not privy
to a particular client-attorney relationship and, as such, would not possess
the information to enable it to evaluate whether a piece of communication
containing the information requested by the Minister is confidential or oth-
erwise. During the current review period, the Bermuda’s authority changed
its practices and would always request the issuance of a production order. It is
then for the information holder to claim legal privilege or not and the matter
is then to be decided by the courts.

292. In one only instance during the review period legal professional
privilege was claimed in Bermuda (Supreme Court of Bermuda 2014: No. Ap
of 2015). Although the case was decided on different grounds, the judge
agreed with the information holder’s claim that some materials requested to
be produced were covered by legal professional privilege and as such would
not be required to be produced.
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293.  In relation to one request, Bermuda did not reply to inquiries for
accounting information. Bermuda explained that in that case the requesting
jurisdiction had asked Bermuda’s competent authority to provide the informa-
tion that was held by the BMA as regulator of the insurance sector, and not to
contact the taxpayer for obtaining the requested information, as it believed this
could undermine its investigation. Bermuda explained that the Multilateral
Memorandum of Understanding (MMOU) with the International Association
of Insurance Supervisors (IAIS) entered by the BMA prevents it from sharing
the requested information with non-regulators. The competent authority did
not seek to serve a production order upon the BMA in this case. The requesting
jurisdiction agreed with Bermuda that under similar circumstances it would not
force one of its insurance regulators to lift the confidentiality rules provided the
international rules of the IAIS and that therefore there was agreement between
the parties not proceed to force the Bermuda insurance regulator to break with
the international standard of the IAIS MMOU. Bermuda advised that if the
treaty partner had advised that it would force its insurance regulators to lift
the confidentiality rules provided the rules of the IAIS under similar circum-
stances, Bermuda would have collected the information and a production order
would not be required in such a case, as the BMA is an agent of the Minister
of Finance and the Minister could give written directions for the BMA to co-
operate in such a case as per the BMA Act (s.21).

B.2. Notification requirements, rights and safeguards

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information.

294.  The 2013 Report found that rights and safeguards applicable in
Bermuda were compatible with effective exchange of information. No noti-
fication requirement was provided under Bermudian law. Moreover, whilst
a person affected by an EOI request had a right to seek judicial review, no
judicial proceedings had been brought against the Bermudian authorities
during the 2009-11 period.

295.  The present review finds that the rights and safeguards provided
under Bermuda law, including the amendments made after the 2013 Report,
remain compatible with effective EOL. During the new review period, persons
affected by EOI have in nine instances exercised their appeal rights in court.
In some instances, the appeals sought to provide the information holder with
all evidence which had been put before the court when the production order
was issued, including a (redacted) copy of the EOI request. Those cases are
dealt with in more detail in element C.3. There have been instances where
persons have also challenged the foreseeable relevance of the request and
those cases are reviewed under element C.1.
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296.  The 2016 ToR have introduced a new requirement where an exception
to notification has been granted — in those cases there must also be an excep-
tion from time-specific post-notification. Bermuda’s law does not require
notification; and therefore the change made in the ToR did not have an impact
in this review. Element B.2 continues to be in place and Compliant.

297.  The new table of determinations and ratings is as follows:

Legal and Regulatory Framework

Determination: The element is in place.

Practical implementation of the standard
Underlying Factor Recommendation

Deficiencies identified
in the implementation
of EOIR in practice

Rating: Compliant

ToR B.2.1: Rights and safeguards should not unduly prevent or
delay effective exchange of information

Notification, holding period

298.  The 2013 Report noted that, and it remains the case, under Bermuda’s
law, there is no obligation to notify the subject of a request for information.
Where information is not in the possession of the competent authority, a
production order may be issued to the holder of the information. There is
no obligation on the holder not to inform the subject of the request, or any
other person. As a matter of fact, effective as of 12 December 2013, the
International Cooperation Act (section SA) and the USA-Bermuda Act (sec-
tion 5A) include an anti-tipping off provision restricting the information
holder to disclose to any person “information or any other matter which is
likely to prejudice the implementation of that request” under certain circum-
stances (see section C.3). The anti-tipping off provisions do not apply to the
disclosure of information to a professional legal adviser in connection with
giving legal advice.

299.  Prior to July 2015, the International Cooperation Act provided that,
once the Minister had obtained information pursuant to a notice, the Minister
was required to retain that information for a period of ten days before pro-
viding it to the requesting jurisdiction. Where information was obtained by
the Bermudian competent authority by entry to premises under a warrant,
the retention period was 20 days. Similar provisions are set out in the USA
Bermuda Act where the retention period is 20 days in all cases. Effective
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4 July 2015, the holding requirements described above were repealed and,
as result, Bermuda’s competent authority can exchange information with the
requesting jurisdiction as soon as information has been gathered under both
EOI Acts.

Other rights and safeguards

300. Taxpayer and information holders can appeal against the produc-
tion orders in court, as they can appeal against other orders issued by the
Bermuda Supreme Court. Moreover, under the notice regime that was in
place prior to July 2015, a judicial review challenge could be brought against
the Bermudian competent authority with respect to the issuance of the EOI
notice. The initiation of judicial review proceedings or appeal proceedings
would suspend the Bermudian authorities’ powers to collect the information
or transfer the collected information to the requesting jurisdiction.

301.  Where an appeal is brought against the Bermudian competent author-
ity against the exchange of information in the court of first instance (the
Supreme Court of Bermuda), the Bermudian authorities indicated that the
process from initiation of proceedings to conclusion of court hearing could
take between one and a half months to one and a half year, dependent upon
the issues at stake and the schedule of the courts. If additional appeals are
made to the Court of Appeal for Bermuda, the case would normally take and
additional six months to one year.

302.  During the review period, there have been nine cases where infor-
mation holders or taxpayers filed an appeal against exchange of information.
These cases can be further categorised as follows (sometimes one case
involved more than one category):

* In nine cases, the information holder requested the disclosure of the
EOI request and other documents submitted to the court in the appli-
cation for a production order/the EOI request and other documents
submitted to the competent authority for the issuance of the EOI
notice (under the previous notice system). Those cases are dealt with
under element C.3;

* In six cases, the taxpayer and/or information holder question the
foreseeable relevance of the request (those cases are dealt with under
elements C.1 and B.1); and

e In one cases, there was a discussion of the costs for collection of
information.

303.  The appeal and judicial review rights and their exercise in practice
during the review period seem to be compatible with effective exchange of
information, as they have not systemically impeded or delay EOI. There are
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no rights to inspect EOI files in Bermuda and, as noted in the analysis con-
cerning Element C.3, the EOI Acts, effective of February 2017, restrict the
access to information sent and received under EOI under the Public Access
to Information Act 2010.

304.  Peer input did not raise concerns regarding the application of rights
and safeguards in Bermuda.
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Part C: Exchanging information

305.  Sections C.1 to C.5 evaluate the effectiveness of Bermuda’s EOI in
practice by reviewing its network of EOI mechanisms — whether these EOI
mechanisms cover all its relevant partners, whether there were adequate
provisions to ensure the confidentiality of information received, whether the
mechanisms respect the rights and safeguards of taxpayers and third parties
and whether Bermuda could provide the information requested in an effec-
tive manner.

C.1. Exchange of information mechanisms

Exchange of information mechanisms should provide for effective exchange of
information.

306.  The 2013 Report concluded that Bermuda’s network of EOI mecha-
nisms was “in place” and was rated Compliant. In 2013, Bermuda had 3 DTCs
and 35 TIEAs.

307.  Whilst the 2013 Report identified some issues with some bilateral
agreements entered into by Bermuda, these were considered minor issues
and did not warrant a downgrade of the determination from “in place”. With
respect to 12 of the EOI relationships, Bermuda signed competent authority
agreements (CAAs) with its EOI partners. Where a CAA has not yet been
concluded between Bermuda and an EOI partner, the Bermuda’s competent
authority had unilaterally undertaken, in the form of a commitment letter, to
adhere to interpret certain non-standard provisions in the relevant TIEA so
as to allow for exchange of information in accordance with the international
standard. These steps ensured that Bermuda’s EOI agreements were inter-
preted to allow for exchange of information in line with the international
standard. Bermuda was recommended to, nonetheless, give due and appropri-
ate consideration, in its handling of EOI requests in practice, to the variations
in the requirements applicable to each of its EOI instruments to ensure that
effective EOI was not impeded.
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20.

308.  Following the 2013 Report, Bermuda entered into four new TIEAs,
with Belgium, Chile, Guernsey, Poland and one DTC with the United Arab
Emirates, bringing the total of bilateral instruments signed to 43. In addi-
tion, on 10 October 2013, the United Kingdom extended the Multilateral
Convention to Bermuda and it is in force in Bermuda since 1 March 2014.
The Multilateral Convention completely addressed any remaining concerns
in relation to the few Bermuda’s EOI instruments that contain non-standard
provisions, as both Bermuda and the EOI partners concerned are covered by
the Convention.

309.  Neither Bermuda’s EOI instruments nor its domestic law exclude
the possibility of making and responding to group requests. Bermuda has
not received group requests in the review period but has received requests
that referred to several taxpayers as well as requests where the name of the
taxpayer(s) was not provided. Bermuda’s competent authority advised that it
is in a positon to process group requests and there are no legal impediments
for Bermuda to do so. In such circumstances, the competent authority would
need to receive some information identifying the group, such as banking
account numbers, tax identification number or other information that may be
available depending on the case (e.g. detailed description of the group and the
specific facts and circumstances that have led to the request).

310.  The new table of determinations and ratings is as follows:

Legal and regulatory framework determination

The element is in place.

EOIR Rating

Compliant

ToR C.1.1: Foreseeably relevant standard

311.  Exchange of information instruments should allow for exchange of
information on request where it is foreseeably relevant to the administration and
enforcement of the domestic tax laws of the requesting jurisdiction. The 2013
Report found that Bermuda’s network of DTCs generally followed the OECD
Model Tax Convention and were applied consistently with the Commentary on
foreseeable relevance. Similarly, Bermuda’s TIEAs generally followed the 2002
Model Agreement on Exchange of Information on Tax Matters.

312.  Bermuda continues to interpret and apply its DTCs and TIEAs con-
sistent with these principles.?

For instance, the Supreme Court of Bermuda in Minister of Finance v A Company
[2015], considered that at para. 27: “Bermuda is presumed to legislate in
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313.  The 2013 Report noted that the DTC between Bermuda and the
Seychelles contains an annexed “Mode of Application” which provides,
amongst other things that the requesting jurisdiction must provide “the iden-
tity and, to the extent known, address of any person which the applicant State
believes to be in possession of the requested information” must in order to
demonstrate the foreseeably relevance of the information. The requirement
for the requesting jurisdiction to provide information in relation to the iden-
tity of the person believed to be in possession of the information in all cases,
and not only to the extent known, is different from the wording in Article 5(5)
of the Model TIEA. Subparagraph (e) of Article 5(5) only mentions providing
“to the extent known, the name and address of any person believed to be in
the possession of the requested information”. It is accepted that in practice,
in most cases, the description of the requested information in an EOI request
might in itself also provide indication of the person that is believed to be in
possession of it. However, there could remain circumstances where such
indication is not obvious.

314.  The practical application of this provision has not been tested to date.
The Bermudian authorities confirmed that they do not interpret “identity”
in the above context as requiring the provision of the name of the person.
Furthermore, the Bermudian authorities assert that they would be willing
to assist with an EOI request even where identity information relating to
the person believed to be in possession of the requested information is not
provided. Finally, as both Bermuda and the Seychelles are covered by the
Multilateral Convention, they can exchange information under this arrange-
ment in accordance with the standard.

315. Bermuda’s DTC with Belgium and Qatar use the term “relevant”
in lieu of “foreseeably relevant”. The term “relevant” is recognised in the
commentary to Article 26 of the Model Tax Convention to allow for the
same scope of exchange as does the term “foreseeably relevant”. Bermudian
authorities confirmed that they adhere to the commentary in their interpreta-
tion of Bermuda’s DTCs.

316. None of Bermuda’s EOI instruments exclude the possibility for
making and responding to group requests. Bermuda has not received group
requests in the review period but has received requests that referred to sev-
eral taxpayers as well as requests where the name of the taxpayer(s) was not
provided. One request was a follow-up from the information exchange by
Bermuda’s financial institutions and insurance companies automatically with
an EOI partner. The partner sent the questions on the date received by means

accordance with its treaty obligations. When construing the 2005 Act it is there-
fore permissible to take into account the terms of the applicable TIEAs and the
model conventions and official commentaries which provide their legal context.”.
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of an EOI request. Bermuda’s competent authority advised that it is able to
process group requests and there are no legal impediments for Bermuda to
do so. In such circumstances, the competent authority would need to receive
some information identifying the group, such as banking account numbers,
tax identification number or other information that may be available depend-
ing on the case (e.g. detailed description of the group and the specific facts
and circumstances that have led to the request).

317.  In practice, in cases where a request is unclear or incomplete, the
Bermudian authorities indicate that they would seek clarification or addi-
tional information from the requesting jurisdiction before considering
whether to decline to respond it. Bermuda sought clarification from its EOI
partner in relation to 6 out of the 77 EOI requests received in the three-year
period under review (see C.5 for further details).

318.  Since December 2013, the process for accessing information in
Bermuda involves a court production order. Under this system, the judge
from the Supreme Court must be satisfied that the request for production
order meets the requirements of the EOI Acts and, ultimately, that the EOI
request meets the standard of foreseeable relevance. Therefore, the analysis
of foreseeable relevance is carried out in two steps: first by the competent
authority upon receipt of the request and then by the judge when review-
ing the competent authority’s application for a production order. When the
application for a production order is made, the Minister has a duty of full
and frank disclosure to the court and that would involve the “disclosure of all
material matters which are known or ought to be known by the requesting

party”.

319.  During the review period, there have been two cases where the court
considered that there had been a material non-disclosure to the court. In
those cases, the additional information provided by the information holder/
taxpayer on the case had indicated that important facts had not been provided
to the court in the request for production order and that ultimately impacted
the assessment of foreseeably relevance of the request (Court of Appeal for
Bermuda, Civil Appeal Ap of 2015 and Supreme Court of Bermuda 2016:
No. AAl). The two court decisions have been analysed in section B.1 of the
report.

320.  The Supreme Court of Bermuda decision 2016: No. AA1 in passing
elaborates on the standard of foreseeable relevance:

53. The Agreement requires that the applicant provides to the
fullest extent possible information as to the tax purposes for
which the information is sought and why it is relevant to the
determination of the tax liability of the taxpayer in question. In
my judgment, this requirement will be satisfied if the Court is
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21.

able to conclude from the evidence adduced by the applicant that
there is a reasonable possibility that the information requested
will be relevant. Its relevance may be readily apparent from the
background material provided in the request even if the request
does not spell out the link between the requested information
and the investigation in express terms. However any explanation
will undoubtedly assist the court, and without an explanation the
court may well conclude that the information sought is not fore-
seeably relevant. It is not for the Court to speculate.

54. To require clear and specific evidence that there is a connec-
tion between the information requested and the enforcement of
the requesting State’s tax laws is in my judgment to put the test
too high as such clear and specific evidence may form part of the
requested information and therefore be unavailable to the appli-
cant at the time of the request.

ToR C.1.2: Provide for exchange of information in respect of all
persons

321.  The 2013 Report found that none of Bermuda’s EOI instruments
restricted the jurisdictional scope of the exchange of information provisions
to certain persons, for example those considered resident in one of the part-
ners concerned. However, the 2013 Report also found that in some Bermuda’s
EOI instruments?' an additional provision appeared to create a further obli-
gation where the request relates to a person who is neither a resident nor
national of either the applicant or requested jurisdictions, as follows:

If information is requested that relates to a person that is not a
resident, nor a national, of one or other of the Parties, it also shall
be established to the satisfaction of the competent authority of
the requested Party that such information is necessary for the
proper administration and enforcement of the fiscal laws of the
applicant Party.

322.  The 2013 Report considered that this requirement may narrow the
application of the “foreseeably relevant” standard in the OECD Model TIEA
for those cases where the request relates to a person who is neither a resident
nor national of either the applicant or requested jurisdictions. No issues have
arisen in the 2009-11 review period and the current review period in this
regard.

Australia, Germany, Mexico, New Zealand, the Nordic countries and the United
States.
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323. The DTC entered into between Bermuda and the United Arab
Emirates in 2015 does not contain wording indicating that exchange of infor-
mation is not restricted by Article 1. Article 1 of the DTC defines its personal
scope of application and indicates that it applies to persons who are residents
of one or both of these jurisdictions. The absence of this reference to Article 1
in the EOI article could mean that the exchange of information is limited to
the residents of the jurisdictions. However, the EOI provision in the DTC with
the United Arab Emirates applies both to carrying out the provisions of the
agreements and of the jurisdictions’ domestic laws concerning taxes covered
by the agreement “insofar as the taxation there under is not contrary to the
Agreement”. As domestic laws are applicable to residents and non-residents
equally, even in absence of reference to Article 1, the jurisdictions are under
the obligation to exchange information in respect of all persons.

324.  The additional instruments concluded by Bermuda since the last
review provide for exchange of information in relation to all persons. Peers
have not raised any issues in practice during the current review period.

ToR C.1.3: Obligation to exchange all types of information

325.  The 2013 Report did not identify any issues with Bermuda’s network
of EOI instruments in terms of ensuring that all types of information could
be exchanged and no issues arose in practice.

326.  The additional instruments that Bermuda has entered into since
then do not contain any limitations in this respect either. During the present
review period, Bermuda exchanged different types of information (owner-
ship, accounting, insurance and banking information) including information
held in a fiduciary capacity. No limitations were found in Bermuda’s instru-
ments and peers have not raised any issues in this respect.

ToR C.1.4: Absence of domestic tax interest

327.  The 2013 Report did not identify any issues with Bermuda’s network
of EOI instruments s regarding a domestic tax interest and no issues arose
in practice.

328.  The additional instruments that Bermuda has entered into since
then also allow information to be obtained and exchanged notwithstanding
it is not required for domestic tax purposes. There are presently no domestic
income taxes imposed by Bermuda. In practice, no issue linked to domestic
tax interest has arisen during the current review period and that is confirmed
by peer input.
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ToR C.1.5: Absence of dual criminality principles

329.  The 2013 Report did not identify any issues with Bermuda’s network of
EOI instruments in respect of dual criminality and no issues arose in practice.

330.  None of the EOI instruments concluded by Bermuda since the 2013
Report apply the dual criminality principle to restrict the exchange of infor-
mation and in practice, no issue linked to dual criminality has arisen during
the present review period either.

ToR C.1.6: Exchange information relating to both civil and criminal
tax matters

331.  The 2013 Report found that Bermuda’s network of EOI instruments
provided for exchange in both civil and criminal matters and no issues arose
in practice.

332.  All of the EOI instruments concluded by Bermuda since its last
review provide for the exchange of information in both civil and criminal
tax matters. In practice, Bermuda received and responded to EOI requests in
relation to both civil and criminal matters. As some of Bermuda’s EOI instru-
ments contain different entry into force dates for civil and criminal matters,
Bermuda often requires that its EOI partner clarify whether the request relate
to civil or criminal tax matter if that information is not already contained in
the EOI request.

ToR C.1.7: Provide information in specific form requested

333.  The 2013 Report noted that, with two exceptions, all of the EOI agree-
ments concluded by Bermuda allowed for information to be provided in the
form of depositions of witnesses and authenticated copies of original records,
to the extent allowable under the requested jurisdiction’s domestic laws. In the
case of the Bermuda-Japan and the Bermuda-Mexico EOI instruments, they
only provided for the applicant party to specifically request that information
be provided in the form of authenticated copies of original records.

334.  The 2013 Report noted nonetheless that the competent authority can
provide information in the specific form requested to the extent permitted
under Bermudian law and administrative practice. Such power is expressly
provided for in Bermuda’s domestic legislation (section 5(4), International
Cooperation Act; section 10, USA Bermuda Act):

Section 5(4) Where a request so stipulates and the production order
makes such requirement, information sought shall be in the form
of —
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(a) depositions of witnesses, disclosed on oath; or

(b) original documents or copies of original documents, certified
or authenticated by a Notary Public.

335.  The instruments entered into since the 2013 Report also allow the
parties to provide information in specific form requested to the extent allow-
able under the requested jurisdiction’s domestic laws. In practice, during the
present review period, Bermuda has been able to provide information in the
form requested by its partners.

ToR C.1.8: Signed agreements should be in force

336.  The 2013 Report noted that Bermuda had taken all steps necessary
for its part to bring into force all instruments it has signed with the exception
of one EOI agreement.

337.  Since then, Bermuda has ratified this agreement as well as the five
new agreements signed since the 2013 review.

338. In practice, once agreement negotiations have been concluded,
the Bermudian authorities must provide the draft text to the Foreign and
Commonwealth Office (FCO) in London for review prior to signing. The
Bermudian authorities indicated that this process takes on average between
three to four weeks. Following its review, the FCO would notify the
Bermudian authorities by letter that the signing can take place.

339.  EOI agreements signed by the Minister of Finance generally come
into force 30 days after signing by both Bermuda and its EOI partner. The
power for giving effect to EOI agreements under Bermudian domestic law is
set out in the International Cooperation Act. The Minister is not required to
table EOI agreements before Parliament prior to their ratification.

Table 5. Bilateral EOI Mechanisms

A Total Number of DTCs/TIEAS A=B+C 43
B Number of DTCs/TIEAs signed (but pending ratification), i.e. not in force B=D+E 7 [all ratified by Bermuda]
C  Number of DTCs/TIEAs signed and in force C=F+G 36
D Number of DTCs/TIEAs signed (but pending ratification) and to the Standard D 7
E  Number of DTCs/TIEASs signed (but pending ratification) and not to the Standard E 0
F Number of DTCs/TIEAs in force and to the Standard F 36
G Number of DTCs/TIEAs in force and not to the Standard G 0

340. In addition to Bermuda’s bilateral agreements, on 10 October 2013,
the United Kingdom extended the Multilateral Convention to Bermuda. The
Multilateral Convention entered into force in Bermuda on 1 March 2014.
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ToR C.1.9: Be given effect through domestic law

341.  Bermuda has in place the legal and regulatory framework to give
effect to its EOI instruments.

342.  The 2013 Report analysed two provisions which expand the circum-
stances, beyond those provided for by the standard, in which the competent
authority may decline a request. One provision allowed the Minister to
decline a request on the basis that the requesting jurisdiction did not agree
to pay costs. This provision has been removed from Bermuda’s International
Cooperation Act in December 2013. The other provision remains. It allows
competent authority to decline a request where:

Section 4(2)(g): the Minister is not satisfied that the requesting
party will keep the information confidential and will not disclose
it to any person other than — (i) a person or authority in its own
jurisdiction for the purposes of the administration and enforce-
ment of its tax laws; or (ii) a person employed or authorised by
the government of the requesting party to oversee data protection.

343.  During the review period Bermuda has not declined to assist with an
EOI request on the basis of that provision.

344.  Moreover, Bermuda’s Supreme Court has clarified that Bermuda is
able to handle assistance to collect information that dates prior to the entry
into force of the instrument provided that is collected for the purposes of an
investigation under a taxable year covered by the agreement:

Further, material generated prior to a particular tax year may be
relevant to the assessment of taxes falling due in that tax year. In
short, the date on which the Agreement came into force would
not have been a reason for not ordering the production of material
produced prior to that date. (Supreme Court of Bermuda 2014:
Ap of 2015)

C.2. Exchange of information mechanisms with all relevant partners

The jurisdictions’ network of information exchange mechanisms should cover
all relevant partners.

345.  The 2013 Report concluded Bermuda’s network of EOI instruments
covered all relevant partners, meaning all those partners who interested in enter-
ing into an EOI instrument with Bermuda. Element C.2 was rated “Compliant”.

346.  Since that review, Bermuda continued to expand its EOI network, dem-
onstrating commitment with the EOI standard. As referenced under section C.1.,
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On 10 October 2013, the United Kingdom extended the Multilateral Convention
to Bermuda. The Multilateral Convention entered into force in Bermuda on
1 March 2014. Bermuda also entered into four new TIEAs with Belgium, Chile,
Guernsey, Poland and one new DTC with the United Arab Emirates, bringing
the total of bilateral EOI instruments to 43.

347.  Comments were sought from Global Forum members in the prepa-
ration of this report and no jurisdiction advised that Bermuda refused to
negotiate or sign an EOI instrument with it. As the standard ultimately
requires that jurisdictions establish an EOI relationship up to the stand-
ard with all partners who are interested in entering into such relationship,
Bermuda is recommended to maintain its negotiation programme so that its
exchange of information network continues to cover all relevant partners.

348.  The new table of determinations and ratings is as follows:

Legal and regulatory framework determination

The element is in place.

EOIR Rating

Compliant

C.3. Confidentiality

The jurisdiction’s information exchange mechanisms should have adequate
provisions to ensure the confidentiality of information received.

349.  The 2013 Report found that the confidentiality of information
exchanged with Bermuda was adequately protected by obligations imposed
under its EOI instruments as well as domestic legislation. Under Bermuda’s
domestic law, there were penalties applicable in the event of a breach of the
confidentiality obligations. However, the 2013 Report found that, during
the 2009-11 review period, the amount and type of information set out in
EOI notices issued by Bermuda to obtain requested information gave rise to
concerns with regard to the protection of the confidentiality of incoming EOI
requests. Bermuda revised its policy with effect from January 2013 (and the
policy was further updated in April 2013) to ensure that only the minimum
information from an EOI request, as is necessary for it to disclose to obtain
the requested information, was provided to the notified person. Bermuda
was recommended to monitor the implementation of the revised policy.
Element C.3 was determined to be in place and rated Largely Compliant.

350.  Since the 2013 Report, Bermuda’s powers to access information have
been significantly amended and now involve the service of a court issued
production order upon the information holder (see section B.1). In practice, in
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some instances the EOI request (or a redacted version) has been disclosed by
the Bermuda competent authority in the course of judicial appeal proceedings
in Bermuda. In the course of the review period, Bermuda amended the EOI
Acts to expressly annul the information holder’s rights to access an EOI request
that would otherwise exist in Bermuda. The amendments have not been suf-
ficiently tested in practice and Bermuda is recommended to monitor that the
EOI request is only disclosed in accordance with the international standard.

351.  Element C.3 is now determined to be in place and the rating remains
Largely Compliant.

352.  The new table of determinations and ratings is as follows:

Legal and Regulatory Framework

Determination: The element is in place.

Practical implementation of the standard

Underlying Factor Recommendation
Deficiencies identified | The EOI Acts were Bermuda should monitor
in the implementation | amended in July 2015 that the EOI request is
of EOIR in practice to expressly annul the only disclosed in line
information holder’s with the international
rights to access an standard.

EOI request that would
otherwise exist pursuant
to the Supreme Court
(Records) Act 1955. The
amendments have not
been sufficiently tested
in practice.

Rating: Largely Compliant

ToR C.3.1: Information received: disclosure, use and safeguards
and ToR C.3.2: Confidentiality of other information

353.  All bilateral EOI instruments concluded by Bermuda meet the stand-
ards for confidentiality including the limitations on disclosure of information
received, and use of the information exchanged, which are reflected in
Article 26(2) of the OECD Model Tax Convention, and Article 8 of the OECD
Model TIEA. Confidentiality of the information exchanged in line with the
standard is also provided for in Article 22 of the Multilateral Convention.
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Anti-tipping off provision

354.  Effective as of 12 December 2013, the International Cooperation Act
(section 5A) and the USA-Bermuda Act (section 5A) include an anti-tipping off
provision restricting the information holder to disclose to any person “informa-
tion or any other matter which is likely to prejudice the implementation of that
request”. The anti-tipping off provisions do not apply the disclosure of infor-
mation to a professional legal adviser in connection with giving legal advice.

Tipping-off
5A (1) A person is guilty of an offence if —

(a) he knows or suspects that the Minister is acting, or is propos-
ing to act, in connection with a request under section 5; and

(b) he discloses to any other person information or any other
matter which is likely to prejudice the implementation of that
request.

(2) A person is guilty of an offence if —

(a) he knows or suspects that a request has been made under sec-
tion 5; and

(b) he discloses to any other person information or any other
matter which is likely to prejudice any investigation which might
be conducted following such request.

(.)

355. During the review period, Bermuda’s competent authority advised
that there has been no cases where tipping off has been identified.

Information disclosed to the court for the issuance of production orders

356. In practice, under the production order regime, the Financial
Secretary would present to the court a redacted copy of the EOI to request the
issuance of the order. This redacted version would exclude information such
as the name and signature of the person representing the foreign competent
authority. This has been considered adequate by the Bermudian courts.

Supreme Court of Bermuda Civil Jurisdiction 2014: Nos E, F and H

“20. There is in principle no reason why, in order to avoid dis-
closing sensitive information, the Plaintiff should not redact the
request before it is place before the Court. However the redacted
request must contain sufficient information for the Court to
satisfy that the requirements of the applicable TIEA have been
complied with.”
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Content of the production order

357. Bermuda is required to issue a court production order to obtain
information from third parties in order to reply to EOI requests. Bermuda’s
law does not specify the type of information that must be contained in the
production order.

358.  In practice, the Bermudian competent authority has developed a
production order template. The template includes the following information:
(1) the EOI agreement under which the request is being made; (ii) the name
of the requesting jurisdiction; and (iii) the taxable period under investigation;
(iv) the information required. Bermuda advises that the tax period under
investigation is given to allow the information holder to determine the period
for which information is required to be produced. As a matter of practicality,
it is generally accepted that a requested jurisdiction needs to disclose mini-
mum information in an EOI request as necessary for it to obtain the requested
information. In that context Bermuda is recommended not to disclose the tax-
able period under investigation in all cases but to specify the years to which
the information is being requested for. In Bermuda’s experience, these peri-
ods are often aligned and there has been no undue disclosure of information
during the period under review.

Disclosure of the EOI Request

359.  The extent to which Bermuda’s competent authority is required to
disclose an EOI request to the person required to provide information has
been a “historical battleground” in Bermuda (Supreme Court of Bermuda
Civil Jurisdiction 2014: Nos E, F and H; para. 14).

360. Bermuda’s EOI Acts were amended in December 2013, December 2014
and July 2015 to clarify the Bermuda’s government position that the disclosure
of the EOI request and other documents submitted to the court in the applica-
tion for a production order should only be disclosed if so authorised by the
court based on an application to be made by the person served with a produc-
tion to the court. Pursuant to the ITC Act, the person served with a production
order must first apply to the court for discovery of the documents. At this stage,
a court proceeding is initiated. The court will then analyse the application and
direct the disclosure of such documents as it considers appropriate for the pur-
poses of the review depending on the facts and circumstances. Effective as of
July 2015, section 5(6A) and 5(6B) of the ITC Act provided as follows:

Section 5

(6A) A person served with a production order under subsection
(1) who wishes to view the documents filed with the court on the
application for the production order —
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(a) shall not be entitled as against the Minister to disclosure of
such documents until the person has been granted a right of
review under subsection (6B) and the court has directed dis-
closure of such documents as it considers appropriate for the
purposes of the review; and

(b) shall not (notwithstanding anything to the contrary contained
in the Supreme Court (Records) Act 1955) be permitted to view
such documents on the court file until such right of review has
been granted and the court has directed as aforesaid.

(6B) Upon the application under subsection (6) having been filed
with the court, the court shall decide whether to grant the person
a right of review.

361.  The legal amendments to the ITC Act were made with an intention
to neutralise the impact of the landmark decisions from the Court of Appeal
of Bermuda such as the ones on Civil Appeal No. 4 of 2013 (The Minister of
Finance vs. Bunge Ltd.) and Civil Appeal No Ad of 2015 (The Minister of
Finance vs. AD).

362.  Concerning the 2013 Court of Appeal decision on The Minister of
Finance vs. Bunge Ltd., at the time of that decision, Bermuda’s access powers
were still based on an EOI notice issued by the Minister of Finance (and not
yet at a court production order). The Court of Appeal considered in that case
that, based on the common law principles of fairness and justice, the recipi-
ent of an EOI notice had the immediate and automatic right of discovery that
would include seeing the underlying request or the terms of such request
without the need of seeking judicial review to exercise such right. The result
of such decision was that the Minister would be required to (i) set out the
terms of the request in verbatim in the EOI notice or (ii) provide the infor-
mation holder with a copy of the EOI request (redacted if necessary) upon
his/her request without the need of the information holder seeking judicial
review:

22. (a)(...) the person on whom the notice is served is entitled
to see, and the Minister is bound to produce, the terms of the
Request, so far as they are relevant to the notice given. Hence the
Judge’s qualified ruling “so much of the Request as is necessary
to show that the statutory requirements for the Request have been
complied with, but redacted to exclude any sensitive material”
(judgment para.39), with which we agree. Without the produc-
tion of the request, the person cannot know if the request is valid,;

(c) disclosing the terms of the request in the above circumstances
does not involve any breach of Bermuda's international obliga-
tions under Article 8 of the Agreement. When proceedings are
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commenced, production is expressly permitted. In advance of
proceedings, the rights of the person on whom the notice is served
can be formulated in terms of the order which would be made by
the Court, if an Application were made to it. Those rights can and
should be recognised before proceedings are begun.

363.  Following this decision, Bermuda’s government adopted in December
2013 (with subsequent amendments made in 2014) the court order regime,
under which the discovery rights of persons, including the information
holder, would aimed to be applied only at a later step when the person makes
an application to the court to see the terms of the request. The Bermudian
government’s intention was that the court would need to authorise the person
being served with the production order to view the EOI request.

364.  However, the 2013 legal amendments were not considered sufficient
by the Court of Appeal to remove the person’s right under common law to see
the evidence on which the production order as the International Cooperation
Act. This was because the ITC Act did not expressly restrict this common law
right or a statutory right that would exist under the Supreme Court (Records)
Act 1955 (that would permit a person served with a production order to apply
for facilities to inspect and copy the documents filed in support of an ex parte
application).

365. To make the situation crystal clear, the EOI Acts were further
amended in July 2015 to expressly annul the information holder’s rights that
would otherwise exist under the Supreme Court (Records) Act 1955. As the
July 2015 amendments have not been sufficiently tested during the review
period, Bermuda is recommended to monitor that the EOI request is only
disclosed in the course of judicial procedures in Bermuda in line with the
international standard.

366.  Paragraph 11 of the commentary on Article 8 of the Model Tax
Convention deals with the disclosure to information holders and taxpayers
and explains that “it is understood that the requested State can disclose the
minimum information contained in a competent authority letter (but not the
letter itself) necessary for the requested State to be able to obtain or provide
the requested information to the requesting State, without frustrating the
efforts of the requesting State. It further explains that “If, however, court pro-
ceedings or the like under the domestic laws of the requested State necessitate
the disclosure of the competent authority letter itself, the competent authority
of the requested State may disclose such a letter unless the requesting State
otherwise specifies”.

367. Bermuda maintains open communication channels with its treaty
partners and, in many instances, consulted them on whether it can dis-
close the EOI request to the information holder/taxpayer under the court
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procedures. It is recommended that Bermuda invariably consult its treaty
partners in all cases where a court procedure in Bermuda would mandate the
disclosure of the EOI request to confirm if the treaty partner authorises such
disclosure. It is understood that the cases where an EOI partner would not
authorise such a disclosure, Bermuda may not be in a position to reply to an
EOI request. This has happened in one instance where the requesting juris-
diction elected to withdraw the request after the court ordered its disclosure
to the taxpayer.

368. Bermuda authorities advised that in most cases after the Minister
has disclosed the documents supporting the application for the court order
(including a redacted copy of the EOI request) to the information holder, the
information holder complied with the terms of the production order deliver-
ing the required information.

369.  With regard to cases where the information is held by another govern-
ment authority in Bermuda, the competent authority will only provide such
authority with the minimum details necessary for collecting the requested
information. The EOI request is not shared with other government informa-
tion holders.

Disclosure of Information under the Public Access to Information Act
2010

370.  Pursuant to section 12 of the Public Access to Information Act 2010.
Bermudians citizens or residents have a right to and must, on request, be given
access to any record that is held by a public authority other than an exempt
record. Pursuant to section 26A, effective as of 1 April 2015, of the same act,
information or records submitted to the Minister of Finance in connection of
an international tax agreement are considered exempt records. An amendment
has been made to the EOI Acts effective as of 23 February 2017 to clarify
in those acts that section 26A of the Public Access to Information Act 2010
would restrict the disclosure of information sent and received under EOI.

Disclosure of information to the public following appeal proceedings

371.  The decisions in appeal proceedings related to EOI in Bermuda let-
ters of the alphabet are used in the place of the names of the parties to the
proceedings. Moreover, documents presented in the proceedings (e.g. an EOI
request) are not available for consultation by the public.

Handling and storage of EOI requests and related information

372.  The procedures concerning handling and storage of EOI requests
and related information remain the ones described in the 2013 Report
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(paragraph 283). Hard copies of the EOI requests and related materials are
kept by the EOI unit in a locked cabinet within their offices in the Ministry of
Finance to which only the EOI unit hold the keys. Access to the offices of the
Ministry of Finance is restricted to those with security passes only. The CA
representatives operate a “clean desk” policy: all hard copy files are returned
to the filing cabinet and locked every evening.

373.  The competent authority has not yet discarded EOI materials or sent
them off-site for archive. The competent authority is considering incinerating
very old (e.g. more than ten years old) requests and related materials.

Provision of requested information to EOI partners
374.  Answers to EOI requests and related materials are sent via courier

service or encrypted emails.

C.4. Rights and safeguards of taxpayers and third parties

The exchange of information mechanisms should respect the rights and
safeguards of taxpayers and third parties.

375.  The 2013 Report identified no issues concerning the application of
rights and safeguards in Bermuda and element C.4 was determined to be “in
place” and was rated “Compliant”. The situation remains the same in the
present review. Input from Bermuda’s peers did not indicate any concerns
regarding the application rights and safeguards in Bermuda and their impact
on EOI in practice during the period under review.

376.  The new table of determinations and ratings is as follows:

Legal and regulatory framework determination

The element is in place.

EOIR Rating

Compliant

ToR C.4.1: Exceptions to provide information

377.  The international standard allows requested parties not to supply
information in response to a request in certain identified situations. The limits
on information which can be exchanged that are provided for in the OECD
Model TIEA and Article 26 of the OECD Model Tax Convention are included
in each of the EOI instruments concluded by Bermuda That is, information
which is subject to legal privilege; which would disclose any trade, business,
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industrial, commercial or professional secret or trade process; or would be
contrary to public policy, is not required to be exchanged. The limitations
in respect of legal privilege and public policy are also incorporated into
Bermuda’s domestic law (section 4 of the International Cooperation Act).

378.  The 2013 Report noted that the definition of attorney-client privilege
in Bermuda’s EOI agreement with Canada (Article 7(3)) appeared to include
information enclosed within a communication between a client and another
person who is not a legal advisor which is beyond the exemption for attorney
client privilege under the international standard. Both Bermuda and Canada
have nonetheless confirmed that they interpret the definition of attorney-
client privilege used in their EOI agreement in line with the international
standard and no issues have arisen in practice in this respect.

379.  Asnoted under section B.1, during the present review period, Bermuda
was not able to reply to one request for accounting information held by the
BMA because the Multilateral Memorandum of Understanding (MMOU)
with the International Association of Insurance Supervisors (IAIS) would pre-
vent it from sharing the requested information with non-regulators. Bermuda
explained that, in that case, the requesting jurisdiction had asked Bermuda’s
competent authority to collect the requested information from the BMA, as
regulator of the insurance sector, and not to contact the taxpayer, as it believed
this could undermine its investigation.

380.  In another request, the information holder claimed attorney client privi-
lege in its appeal to the court against the order to produce information; however
the case was eventually decided on other grounds (of material non-disclosure to
the court) and the issue of attorney client privilege was also considered in the
court decision (Supreme Court of Bermuda 2014: Ap of 2015).

C.5. Requesting and providing information in an effective manner

The jurisdiction should request and provide information under its network of
agreements in an effective manner.

381.  In order for exchange of information to be effective, jurisdictions
should request and provide information under its network of EOI instruments
in an effective manner. In particular:

*  Responding to requests: Jurisdictions should be able to respond
to requests within 90 days of receipt by providing the information
requested or provide an update on the status of the request.

»  Organisational processes and resources: Jurisdictions should have
appropriate organisational processes and resources in place to ensure
quality of requests and quality and timeliness of responses.
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*  Restrictive conditions: EOI assistance should not be subject to unrea-
sonable, disproportionate, or unduly restrictive conditions.

382.  Bermuda’s 2013 Report concluded that Bermuda had a responsive
approach to EOI and was able to respond to requests in a timely manner.
During that review period, Bermuda had received 15 requests from five
partners, with a significant increase in the number of requests in the last
year under review. Partners had generally praised the level of co-operation
shown by Bermuda and the timeliness of responses. It was noted that,
although the number of requests during the review period was limited, they
covered a range of ownership, accounting and banking information. The
2013 Report also noted that, notwithstanding Bermuda’s practical experience
with exchanging information with a number of partners being relatively new,
Bermuda’s exchange procedures had been long established following a long
standing relationship with one EOI partner. Element C.5 was rated Compliant
and no recommendation was given in the box. Two in-text recommendations
were given for Bermuda:

1. To monitor the trend for an increase in the number of EOI requests
and ensure that its resources and procedures remain adequate to sup-
port effective EOI, following the entry into force of a number of its
EOI instruments; and

2. To have its EOI staff attending Global Forum training seminars to
familiarise with the requirements of the Terms of Reference.

383.  During the current review period, the trend for an increase in the
number of EOI requests received has materialised and Bermuda received five
times more requests than during the previous review. Bermuda continued to be
able to respond to the incoming requests in a timely manner and its assistance
was highly appreciated by its partners. Bermuda has expanded its EOI team
adding two additional staff. EOI staff also joined a Global Forum training
event. Out of the 77 requests received from 12 EOI partners, Bermuda was
able to reply to 66% within 90 days and 83% within 180 days. Bermuda did
not send any EOI requests and that was expected as Bermuda does not impose
direct taxes. Bermuda has demonstrated its commitment to support its partners
in their EOI investigations and its procedures and practices to handle incoming
requests remain adequate. Element C.5 continues to be rated Compliant.

384.  The new table of determinations and ratings is as follows:

Legal and regulatory framework determination

Not Applicable

EOIR Rating

Compliant
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ToR C.5.1: Timeliness of responses to requests for information

385.  Over the period under review (1 April 2013-31 March 2016), Bermuda
received 77 requests from 12 jurisdictions. This represented increase of more
than 400% in the number of requests in relation to the previous review period.
The table below summarises Bermuda’s response times:

Table 6. Statistics on response times

1 April 2013- | 1 April 2014- | 1 April 2015-
31 March 2014 | 31 March 2015 | 31 March 2016 |  Total
Num. % [Num. % |[Num. % |[Num. %
Total number of requests received 32 100 | 22 100 | 23 100 | 77 100
Full response: <90 days 15 47 | 19 86 | 17 74 | 51 66
<180 days (cumulative) 24 %2 95 | 19 83 | 64 83
<1 year (cumulative) 30 9% | 2 95 [ 21 91 [ 72 94
>1 year 2 6 0 0 0 0 2 3
Declined for valid reasons 0 0 0 0 0 0 0 0
Status update provided within 90 days (for responses sent 16 94 3 100 4 100 | 23 96
after 90 days)
Requests withdrawn by requesting jurisdiction 0 0 1 5 0 0 1 1
Failure to obtain and provide information requested 0 0 0 0 1 4 1 1
Requests still pending at date of review 0 0 0 0 1 4 1 1

Bermuda counts each written request from an EOI partner as one EOI request even where more than
one person is the subject of an inquiry and/or more than one piece of information is requested.

The time periods in this table are counted from the date of receipt of the request to the date on which
the final and complete response was issued.

386. In comparison with the previous review period, the Bermuda’s
response times have increased in the present review period. During the 2009-
11 period, Bermuda was able to respond to 73.33% of its requests within
90 days and 93.33% within 180 days. It is noted that the number of requests
received then was considerably smaller. Also some requests received more
recently were more laborious, covering a very wide range of records for
several years or a considerable number of taxpayers (e.g. one single request
covering more than a hundred taxpayers).

387.  Bermuda’s competent authority sought clarification from its part-
ners in relation to six requests, including cases where clarification has been
requested by the court to issue a court order for production of information.
Bermuda advised that the requests were sent by the same partner and did
not specify whether it related to a civil or criminal matter. This information
was essential for Bermuda’s determination of whether assistance could be
provided considering the entry into force provision of the TIEA between
Bermuda and the requesting jurisdiction. One of the cases also involved a
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clarification concerning the taxpayer’s name, as it was not correctly stated
in the original request. Peer input did not raise any concern regarding
Bermuda’s requests for clarification.

Issues covered under other essential elements

388.  The timeliness or the handling of requests may be affected by aspects
of a jurisdiction’s system other than the organisation of the EOI function itself
that are dealt with in this essential element C.5. Where this is the case, then
these issues are analysed under the appropriate heading. In particular, sec-
tion B.1. Access to Information analyses the access to information generally.
Section B.2 on Rights and Safeguards analyses issues arising in respect of
notification rules or appeal rights. In addition, section C.3 Confidentiality
deals with the storage and handling of requests and related information as
well as an assessment of whether disclosure of information to the holder of
the information is in conformity with the standard.

389.  Requests that took more than 90 days to reply generally refer to:

» requests which involved litigation in the Bermuda’s courts (e.g. appeals
filed by the information holder or the taxpayer against the access to the
requested information; or judicial measures sought by the competent
authority to compel the production of information by the information
holder);

» requests for accounting information and banking information cover-
ing several years and large number of documents, which are in some
cases maintained overseas at the control of a person in Bermuda.

390. In most cases, even where there have been appeals to the Supreme
Court, Bermuda was still able to reply to requests in timeframe of 90 to
180 days. Requests that took from 180 days to one year generally involved a
further appeal to Bermuda’s Court of Appeal. Even in the instances where
Bermuda was not able to reply to requests within 90 days, Bermuda’s peers
generally considered that the assistance provided by Bermuda was timely.

391.  Bermuda was not able to provide (full) assistance in relation to three
requests. They related to:

* one case where the accounting records requested of a company that
had been involuntarily liquidated were found not to be available as
further detailed in element A.2 of the report. This request is shown as
failure to obtain and provided information in Table 6 above;

* one case where the information was found to be available but was
not accessible because the requesting jurisdiction requested that the
taxpayer not be contacted. In that case, BMA did not provide the
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information due to some confidentiality provisions and the request-
ing jurisdiction did not further pursue the matter because it would not
be able to access the requested information from its own insurance
regulator under similar circumstances. This is dealt with in sec-
tion B.1.5 of the report. This request is shown as request withdraw by
the requesting jurisdiction in Table 6 above;

» acase where Bermuda was not able to provide assistance following an
appeal filed by the information holder and a court decision considering
that there had been material non-disclosure (as detailed in section B.1
of this report). Bermuda has nonetheless provided a partial reply cover-
ing a substantive part of the information requested. Bermuda advises
that the requesting jurisdiction is in the process of sending a revised
request letter. This request is shown as pending in Table 6 above.

ToR C.5.2: Organisational processes and resources

392.  The organisational processes for exchanging information in Bermuda
remain to a great scale similar to the ones described in the 2013 Report (para-
graphs 308-328). The only significant differences refer to the process for the
competent authority accessing information which now involves a court pro-
cedure, as described in section B.1.

Resources and training

393.  The Minister of Finance or his/her authorised representatives are des-
ignated as the Competent Authority under Bermuda’s information exchange
mechanisms. The Minister’s authorised the Assistant Financial Secretary for
Treaties as his representative. The Assistant Financial Secretary heads the
Treaty Unit (the “EOI Unit”) which is responsible for handling EOI cases.
The contact details Bermuda’s competent authority is available at the Global
Forum’s Competent Authorities Database and is provided by Bermuda to its
EOI partners.

394,  The 2013 Report recommended in the text that Bermuda moni-
tored the volume of requests and ensured that its resources and procedures
remained adequate to support effective EOL. During most of the new review
period, the head of the EOI Unit (the Assistant Financial Secretary for
Treaties) has dealt with most incoming requests on his own. Later in 2016,
two staff members were added to the EOI unit, a junior EOI officer and a
senior EOI officer. Bermuda indicates that appropriate level of budgeted
financial resources is available to the EOI Unit.

395.  During the review period covered by the 2013 Report, the work
load of EOI Unit consisted of approximately 50% EOI request and 50%
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agreement negotiations and EOI-related legislative activities. During the
current review period, the negotiation work has significantly reduced after
the Multilateral Convention was extend to Bermuda; and the work on EOI on
request combined with the AEOI implementation has been the core of EOI
Unit’s workload.

396.  Training of EOI staff continued to be mostly conducted “on the job”™.
All staff is required to familiarise with the EOI Unit’s procedure manuals, as
well as OECD and Global Forum publications concerning EOIR and AEOI.
Moreover, one staff has participated in a Global Forum training seminar
and other officers have joined Global Forum plenary meetings, Peer Review
Group meetings and Competent Authority conferences.

Incoming requests

397.  The EOI Unit uses a control spread sheet to log and track the pro-
gress in responding to every EOI requests. Since mid-2016, each incoming
request is logged by the junior EOI officer who is also responsible for the
tracking. All requests from the current review period have been added to the
log and the EOI spreadsheet. During the review period, the Head of the Unit
maintained simplified tracking records.

398.  Bermuda currently maintains very detailed statistics on the EOI
requests received, including the type of information sought, the type of tax,
the status of the taxpayer (e.g. natural person, company, partnership, trust),
the type information holder, the nature of the foreign investigation (civil or
criminal).

399.  Acknowledgement of receipt of the request is generally sent by
secure mail or e-mail within seven days of receipt of the request. If some of
the request information is available, Bermuda proceeds with sending partial
replies in the interest of time, detailing in the cover letter which questions
have been answered. When Bermuda considers that the request has been
fully responded to, that is also made clear in the cover letter. Bermuda gen-
erally sends status updates every month and without exception within the
90-day deadline to ensure its partners are duly informed of the status of their
requests.

400.  When a request is received, the officer checks the signature/letter-
head against the EOI instrument to ensure that the request is signed by the
appropriate competent authority. The EOI officer also assesses the validity of
the request. This assessment includes an examination of whether the request
conforms to the instrument under which the request is made (e.g. with respect
to taxes covered or years under investigation, signed by the appropriate com-
petent authority) and whether it contains sufficient information to identify
the taxpayer under investigation and establish the foreseeable relevance of
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the information requested. If the officer is satisfied that the request meets the
conditions of the EOI instrument, the officer will prepares a minute of the
Minister of Finance’s memorandum to support its application for the Supreme
Court’s production order (see Section B.1).

401.  All communication to the requesting competent authority are reviewed
and validated by the Assistant Financial Secretary.

Outgoing requests

402.  The 2016 ToR includes an additional requirement to ensure the qual-
ity of requests made by assessed jurisdictions. Bermuda does not impose
direct taxes and has not sent EOI requests.

ToR C.5.3: Unreasonable, disproportionate or unduly restrictive
conditions for EOI

403.  Exchange of information should not be subject to unreasonable, dis-
proportionate or unduly restrictive conditions. There are no factors or issues
identified that could unreasonably, disproportionately or unduly restrict
effective EOL
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Annex 1: Jurisdiction’s response to the review report?’

Bermuda has a long history of supporting all forms of international coop-
eration. Accordingly, we appreciate the advice provided by the Peer Review
Group in the form of recommendations in our assessment report. We antici-
pate that Bermuda will file an application for a Supplementary assessment on
Element A.1 to upgrade its rating to Compliant, as soon as we put into force
and effect some legislative amendments and practices which are currently in
the process of being established.

22.  This Annex presents the Jurisdiction’s response to the review report and shall not
be deemed to represent the Global Forum’s views.
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Annex 2: List of Jurisdiction’s EOI mechanisms

1. Bilateral instruments for the exchange of information

Date entered

EOI Partner Type of agreement Date signed into force
Argentina TIEA 22.08.2011 14.10.2011
Aruba TIEA 20.10.2009 01.12.2011
Australia TIEA 10.11.2005 20.09.2007
Bahrain DTC 22.04.2010 29.01.2012
Belgium TIEA 11 April 2013 Not yet in force
Brazil TIEA 29.10.2012 Not yet in force
Canada TIEA 14.06.2010 01.07.2011
Chile TIEA 24.06.2016 Not yet in force
China TIEA 02.12.2010 03.11.2011
Curagao TIEA 28.09.2009 24.03.2015
Czech Republic TIEA 15.08.2011 Not yet in force
Denmark TIEA 16.04.2009 25.12.2009
Faroe Islands TIEA 16.04.2009 09.09.2010
Finland TIEA 16.04.2009 31.12.2009
France TIEA 08.10.2009 28.10.2010
Germany TIEA 03.07.2009 06.12.2012
Greenland TIEA 16.04.2009 22.03.2012
Guernsey TIEA 23.08.2013 05.04.2014
Iceland TIEA 16.04.2009 02.04.2011
India TIEA 07.10.2010 03.11.2010
Indonesia TIEA 22.06.20M1 Not yet in force
Ireland TIEA 28.07.2009 11.05.2010
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Date entered

EOI Partner Type of agreement Date signed into force
Italy TIEA 23.04.2012 03.04.2017
Japan TIEA 01.02.2010 01.08.2010
Korea TIEA 23.01.2012 13.02.2015
Malaysia TIEA 23.04.2012 28.12.2012
Malta TIEA 02.11.2011 05.11.2012
Mexico TIEA 15.09.2009 09.09.2010
Netherlands TIEA 08.06.2009 01.02.2010
New Zealand TIEA 16.04.2009 23.12.2009
Norway TIEA 16.04.2009 22.01.2010
Poland TIEA 25.11.2013 15.03.2015
Portugal TIEA 10.05.2010 16.03.2011
Qatar DTC 10.05.2012 Not yet in force
Seychelles DTC 21.06.2012 19.04.2013
Singapore TIEA 29.10.2012 06.12.2012
Sint Maarten TIEA 28.09.2009 24.03.2015
South Africa TIEA 06.09.2011 08.02.2012
Sweden TIEA 16.04.2009 2512.2009
Turkey TIEA 23.01.2012 18.09.2013
United Arab Emirates DTC 12.02.2015 Not yet in force
United Kingdom TIEA 05.12.2007 10.11.2008
United States TIEA 02.12.1988 02.12.1988

2. Convention on Mutual Administrative Assistance in Tax Matters (as

amended)

The Convention on Mutual Administrative Assistance in Tax Matters
was developed jointly by the OECD and the Council of Europe in 1988 and
amended in 2010 (the Multilateral Convention).? The Multilateral Convention
is the most comprehensive multilateral instrument available for all forms of

23.  The amendments to the 1988 Convention were embodied into two separate
instruments achieving the same purpose: the amended Convention which inte-
grates the amendments into a consolidated text, and the Protocol amending the
1988 Convention which sets out the amendments separately.
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24.

25.

tax co-operation to tackle tax evasion and avoidance, a top priority for all
jurisdictions.

The 1988 Convention was amended to respond to the call of the G20 at
its April 2009 London Summit to align it to the international standard on
exchange of information on request and to open it to all countries, in par-
ticular to ensure that developing countries could benefit from the new more
transparent environment. The amended Multilateral Convention was opened
for signature on Ist June 2011.

On 10 October 2013, the United Kingdom extended the Multilateral
Convention to Bermuda.

Currently, the amended Convention is in force in respect of the follow-
ing jurisdictions®: Albania, Andorra, Anguilla (extension by the United
Kingdom), Argentina, Aruba (extension by the Kingdom of the Netherlands),
Australia, Austria, Azerbaijan, Barbados, Belgium, Belize, Bermuda (exten-
sion by the United Kingdom), Brazil, British Virgin Islands (extension by the
United Kingdom), Bulgaria, Cameroon, Canada, Cayman Islands (extension
by the United Kingdom), Chile, China (People’s Republic of), Colombia,
Costa Rica, Croatia, Curacao (extension by the Kingdom of the Netherlands;
Curacgao used to be a constituent of the “Netherlands Antilles”, to which
the original Convention applies as from 01-02-1997), Cyprus,> Czech
Republic, Denmark, Estonia, Faroe Islands (extension by the Kingdom of
Denmark), Finland, France, Georgia, Germany, Ghana, Gibraltar (extension
by the United Kingdom), Greece, Greenland (extension by the Kingdom of
Denmark), Guernsey (extension by the United Kingdom), Hungary, Iceland,
India, Indonesia, Ireland, Isle of Man (extension by the United Kingdom),
Israel, Italy, Japan, Jersey (extension by the United Kingdom), Kazakhstan,
Korea, Latvia, Lebanon, Liechtenstein, Lithuania, Luxembourg, Malaysia,

This list includes State Parties to the Convention, as well as jurisdictions, which
are members of the GFTEI or that have been listed in Annex B naming a com-
petent authority, to which the application of the Convention has been extended
pursuant to Article 29 of the Convention.

Note by Turkey: The information in this document with reference to “Cyprus”
relates to the southern part of the Island. There is no single authority represent-
ing both Turkish and Greek Cypriot people on the Island. Turkey recognises the
Turkish Republic of Northern Cyprus (TRNC). Until a lasting and equitable
solution is found within the context of the United Nations, Turkey shall preserve
its position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European
Union: The Republic of Cyprus is recognised by all members of the United
Nations with the exception of Turkey. The information in this document relates to
the area under the effective control of the Government of the Republic of Cyprus.
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Malta, Marshall Islands, Mauritius, Mexico, Moldova, Monaco, Montserrat
(extension by the United Kingdom), Nauru, the Netherlands, New Zealand,
Nigeria, Niue, Norway, Pakistan, Panama, Poland, Portugal, Romania,
Russia, Saint Kitts and Nevis, Saint Vincent and the Grenadines, Samoa,
San Marino, Saudi Arabia, Senegal, Seychelles, Singapore, Sint Maarten
(extension by the Kingdom of the Netherlands; Sint Maarten used to be a
constituent of the “Netherlands Antilles”, to which the original Convention
applies as from 01-02-1997), Slovak Republic, Slovenia, South Africa, Spain,
Sweden, Switzerland, Tunisia, Turks and Caicos Islands (extension by the
United Kingdom), Uganda, Ukraine, United Kingdom and Uruguay.

In addition, the following are the jurisdictions that have signed the
amended Convention, but where it is not yet in force: Burkina Faso, Cook
Islands, Dominican Republic, El Salvador, Gabon, Guatemala, Jamaica, Kenya,
Kuwait, Morocco, Philippines, Saint Lucia, Turkey, United Arab Emirates and
the United States (the 1988 Convention in force on 1 April 1995, the amending
Protocol signed on 27 April 2010).
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Annex 3: List of laws, regulations and other material received

Information exchange for tax purposes laws

USA Bermuda Tax Convention Act 1986

International Cooperation (Tax Information Exchange Agreements) Act
2005

Commercial laws

Companies Act 1981

Limited Liability Company Act 2016

Registrar of Companies (Compliance Measures) Act 2017
Partnership Act 1902

Limited Partnership Act 1883

Exempted Partnerships Act 1992

Overseas Partnerships Act 1995

Trustee Act 1975

Trusts (Regulation of Trust Business) Exemption Order 2002

Regulatory and anti-money laundering/anti-terrorist financing laws

Exchange Control Act 1972

Exchange Control Regulations 1973

Bermuda Monetary Authority Act 1969

Trusts (Regulation of Trust Business) Act 2001
Insurance Act 1978
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Bermuda Bar Act 1974
Institute of Chartered Accountants Act 1973 and Byelaws
Proceeds of Crime Act 1997

Proceeds of Crime (Anti-Money Laundering and Anti-Terrorist Financing)
Regulations 2008
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Annex 4: Authorities interviewed during on-site visit

Ministry of Finance

Minister of Finance

Financial Secretary

Assistant Finance Secretary: Treaty Unit
Officers: Treaty Unit

Tax Commissioner

Representatives, Office of the Tax Commissioner

Ministry of Economic Development

Director of Business Development

Attorney General’s Chambers

Deputy Solicitor General
Deputy Chief Parliamentary Counsel

Bermuda Monetary Authority

CEO

Director of Legal Services and Enforcement

Legal Counsel

Assistant Director, Licensing Insurance Supervision

Principal, AML/ATF Unit
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Bermuda Police

Inspector

Director of Public Prosecution

The Registrar of Companies

Registrar of Companies

Assistant Registrar of Companies

National Anti-Money Laundering Committee (NAMLC)

Coordinator of NAMLC

Barristers and Accountants Anti-money Laundering and Anti-Terrorist
Financing Supervision and Enforcement Board

Member of Parliament and Director of the Board
Bermuda Bar Association

Representatives

Chartered Accountants of Bermuda

Representatives

Liquidator’s Association

Representatives
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Annex 5: List of in-text recommendations

The assessment team or the PRG may identify issues that have not had
and are unlikely in the current circumstances to have more than a negligible
impact on EOIR in practice. Nevertheless, there may be a concern that the
circumstances may change and the relevance of the issue may increase. In
these cases, a recommendation may be made; however, such recommendations
should not be placed in the same box as more substantive recommendations.
Rather, these recommendations can be mentioned in the text of the report. A
list of such recommendations is presented below.

*  Section A.1.1 — “Bermuda is recommended monitor the compliance
by LLCs with the obligations to maintain ownership and identity
information.”

* Section A.1.1 Liquidated Companies — “Bermuda is recommended
to monitor the implementation to the 2017 amendments to the
Companies Act and LLC Act to ensure that legal ownership infor-
mation of liquidated companies is kept for a minimum period of five
years in all cases.”

* Section A.1.3 — Bermuda is recommended to ensure the availability
of information identifying limited partners of overseas partnerships
in all circumstances.

* Section A.2.1 — “Bermuda is recommended monitor the compliance
by LLCs with the obligations to maintain accounting records and
underlying documentation.”

* Section A.2.1 — “In particular, since the fine of BMU 500 for non-
compliance with the record-keeping requirements appears to be set
at a low level, Bermuda is recommended to monitor whether this fine
is dissuasive enough to promote compliance.”

* Element C.2 — “As the standard ultimately requires that jurisdictions
establish an EOI relationship up to the standard with all partners
who are interested in entering into such relationship, Bermuda is
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recommended to maintain its negotiation programme so that its
exchange of information network continues to cover all relevant
partners.”

» Section C.3.1 — “In that context Bermuda is recommended not to dis-
close the taxable period under investigation but to specify the years
to which the information is being requested for”.

» Section C.3.1 — “It is recommended that Bermuda invariably consult
its treaty partners in all cases where a court procedure in Bermuda
would mandate the disclosure of the EOI request to confirm if the
treaty partner authorises such disclosure.”
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