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Foreword

This report surveys the legal provisions in place in Canada to combat bribery of
foreign public officials and evaluates their effectiveness. The assessment is made by
international experts from 36 countries against the highest international standards set by
the OECD Anti-Bribery Convention and related instruments. This report is published as
part of a series of country reviews that will cover al 36 countries party to the Convention.

In an increasingly global economy where international trade and investment play a
major role, it is essential that governments, business and industry, practitioners, civil
society, academics and journdists, be aware of the new regulatory and institutiona
environment to:

¢ enhance the competitive playing field for companies operating world-wide;
e establish high standards for global governance; and,
o reduce the flow of corrupt payments in international business.

This regulatory and institutional environment is mainly based on two groundbreaking
instruments adopted in 1997 by OECD Members and associated countries. the
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (“the Convention”) and, the Revised Recommendation on Combating
Bribery in International Business in International Business Transactions (the “Revised
Recommendation”). The Convention was the first binding international instrument
imposing criminal penalties on those bribing foreign public officials in order to obtain
business deals and providing for surveillance through monitoring and evaluation by peers.
The Revised Recommendation complements the Convention by its focus on deterrence
and prevention of foreign bribery.

The OECD Working Group on Bribery in International Business Transactions (the
“Working Group”) is entrusted with the monitoring and follow-up of these instruments.
The Working Group, chaired by Professor Mark Pieth, is composed of experts
(government officials), from the 36 countries Parties to the Convention (see Appendix 4,
section iv). These government experts developed a monitoring mechanism which
requires al Parties to be examined according to a formal, systematic and detailed
procedure including self-evaluation and mutual review. Its aim is to provide atool for
assessing the implementation and enforcement of the Convention and Recommendation.

In designing the monitoring mechanism, the Working Group was eager to respect the
Convention’s core principle of ‘functional equivalence’ under which the Parties seek to
achieve a common goal while respecting the legal traditions and fundamental concepts of
each country. Consequently, the Working Group examines each Party’s anti-bribery
provisionsin light of itsindividual legal system.

Immediately after the Convention’s entry into force in February 1999, the Working
Group began conducting the first phase of monitoring to determine whether countries had
adequately transposed the Convention in national law and what steps it has taken to
implement the Revised Recommendation.
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4 _ FOREWORD

As the Working Group neared completion of this first phase, it moved progressively
into a new and broadened monitoring phase. The second phase examines compliance and
whether structures are in place to provide effective enforcement of the laws and rules
necessary for implementing the Convention. The second phase aso encompasses an
extensive examination of the non-criminal law aspects of the 1997 Revised
Recommendation.

The monitoring procedures developed for the Phase 1 and Phase 2 examinations are
similar. For each country reviewed, a draft report is prepared which is submitted to a
Working Group consultation. This report is based on information provided by the country
under examination as well as information collected by the OECD Secretariat and two
other countries who act as“lead examiners’ either through independent research or, under
Phase 2, through expert consultations during an on-site visit to the country examined.
Consultations during on-site visits include discussions with representatives from various
governmental departments as well as from regulatory authorities, the private sector, trade
unions, civil society, academics, accounting and auditing bodies and law practitioners.

The outcome of the Working Group consultation is the adoption of the final country
report, which contains an evaluation of the country’s laws and practices to combat foreign
bribery. Prior to issuing the final country report, the country under review has an
opportunity to review the report and to comment on it. The country under review may
express a dissenting opinion, which is then reflected in the fina report, but cannot prevent
adoption of the evaluation by the Working Group.

This Phase Two monitoring report of Canada describes the structures and the
ingtitutional mechanisms in place to enforce national legidation implementing the
Convention and assesses the effectiveness of the measures to prevent, detect, investigate
and criminalise the bribing of foreign public officials in international business
transactions. Appendix 1 contains the evaluation made by the Working Group under the
Phase 1. In Appendix 2, the reader will find extracts of the most relevant implementation
laws and Appendix 3 contains suggestions for further reading. (i) The Convention,
(ii) the Revised Recommendation, (iii) the Recommendation on the Tax Deductibility of
Bribes and (iv) alist of Partiesto the Convention arein Appendix 4.
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The Foreign Bribery Offence: Application and Practice by Canada®

Introduction

Nature of the on-site visit

From 17 to 21 February, 2003, Canada underwent the Phase 2 on-site visit by a team
from the OECD Working Group on Bribery in International Business Transactions.
Pursuant to the procedure for the Phase 2 self and mutual evaluation of the
implementation of the Convention and the Revised Recommendation, the purpose of the
on-site visit was to study the structures in place in Canada to enforce the laws and rules
implementing the Convention and to assess their application in practice as well as
monitor Canada s compliance in practice with the 1997 Recommendation.

The team from the OECD Working Group was composed of lead examiners from
Switzerland and the United States as well as representatives of the OECD Secretariat.
The meetings brought together officials from the following ministries and other
government bodies at the federal level: Department of Justice', Department of Foreign
Affairs and International Trade?, Department of the Salicitor Generd, the Royal Canadian
Mounted Police (RCMP)?, Canada Customs and Revenue Agency, Department of
Finance, Treasury Board Secretariat, Public Works and Government Services Canada,
Department of National Defence, Financia Transactions Reports and Analysis Centre of
Canada (FINTRAC), Industry Canada, Competition Bureau, Export Development
Canada, Canadian International Development Agency, Canadian Commercial
Corporation, Office of the Superintendent of Financia Institutions, Canadian Public
Accountability Board, and the Public Accounts Committee of the House of Commons.
At the provincid level, the following government bodies were represented: Alberta
Department of Justice, Ministry of the Attorney-Genera of Ontario, Ontario Provincial
Police, Sireté du Québec, Toronto Police Service, Ontario Securities Commission, and
Commission des Valeurs Mobilieres du Québec.

The OECD also met with representatives of the following civil society organisations:
Transparency International Canada, International Institute for Public Ethics, Canadian
Centre for Ethics and Corporate Policy, Canadian Labour Congress and the National
Union of Public and General Employees. In addition, the private sector was represented
by the following bodies. Toronto Stock Exchange, corporations (Acres International,
Bombardier, INCO, Nexen, Nortel Networks and Talisman Energy), and legal counsel
from several law firms.* The accounting and auditing profession was represented by four
major accounting firms®, as well as the Canadian Institute of Chartered Accountants and
the Financial Executives Institute.®

In preparation for the on-site visit, Canada provided the Working Group with
responses to the Phase 2 Questionnaire and relevant legislative and case law material,
which were reviewed and analysed by the visiting team in advance. The visiting team
also undertook extensive independent research to ensure that it had broadly based

1 This report has been examined by the Working Group on Bribery in June 2003.
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information from sources outside the government as well as within. The on-site visit
involved meetings for three days in Ottawa, where the focus was on the implementation
of the Convention and 1997 Recommendation from a federa perspective. Then two days
were spent in Toronto where the lead examiners were able to focus more on the
provincial/territorial and business/civil society perspective. Following the on-site visit,
the Canadian authorities continued to provide the visiting team with follow-up
information. Throughout the various stages of the Phase 2 examination process, the
Canadian authorities cooperated fully with the examination team, providing additional
information and documents when requested, and liaising with the team for the purpose of
organizing the fairly heavy schedule of meetings for the visit.

General Observations about the On-Site Visit

Observations about the Canadian Legal System

Canada is a federal state, and pursuant to the Constitution Act, 1867, the governing
power of the country is divided between the federa government and provincia
governments.” The Constitution Act enumerates the legislative powers of the federal and
provincial legisatures, and for the purposes of reviewing Canada s compliance with the
Convention and 1997 Recommendation, two heads of power are of particular relevance—
the criminal law power and the power to tax—since they are shared to a certain extent by
both levels of government.®

Canada is characterized by strong governmental institutions with a well-devel oped
civil society component consisting of numerous non-governmental bodies interacting in
various ways with the government. The Canadian government places a high degree of
emphasis on consulting with the provinces as well as a wide range of interested persons
and bodies in relation to law reform initiatives, and this process has resulted in substantial
public support for its laws and legal institutions.

General Observations about Canada’s implementation of the Convention and
1997 Recommendation

During the on-site visit, officials from the federal government stated that corruption is
considered serious, and is given high priority, but it was the impression of the lead
examiners that, athough domestic corruption may be given adequate priority on the
government’s agenda, foreign bribery has only received limited attention in terms of the
government’s overall planning since the passing of the CFPOA. No government-wide
agenda for proactively addressing foreign bribery has been developed, although some
awareness initiatives have been taken independently by certain government agencies.

Canada is one of the world’s leading trading economies, with exports of goods and
services representing approximately 45 per cent of gross domestic product and accounting
for onein three jobs.® Over the last three decades the sectors involved in exporting have
been moving from resource-based industries towards non-resource based products, such
as machinery and equipment, but exports from the primary sectors continue to play a
significant role, and are responsible for a quarter of Canada’s total exports. In 2001, the
principal commodities from Canada included automobile products (20 per cent), minera
fuels and oils (14.1 per cent), industrial machinery (14.1 per cent), wood, wood pulp,
wood articles and paper (11 per cent) chemicals, plastics, fertilizers (7 per cent), aircraft
(3.3 per cent), aluminium (2 per cent), and telecommunications equipment (1.3 per
cent).’® The destinations of trade are changing also—with the share of commodity
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exports to the U.S. reaching 87.2 per cent in 2001, and countries such as China, Mexico
and South Korea displacing traditiona European partners in the top 10 export
destinations.** In 2001, China was Canada s fourth largest export destination, with total
commodity exports from Canada totalling almost 3 billion U.S. dollars® In 2000, the
value of Canadian direct investment in Russia was estimated at 940 million dollars
(Canadian)®, involving mainly the oil and gas, mining, food and high technology sectors,
including more than 50 Canadian companies with a permanent presence there.
Moreover, Russia is expected to remain a key strategic market for Canadian resource
extraction, agri-food and the housing/construction sectors.’® It would, therefore, appear
that there is a potential for Canadian companies engaging in foreign trade to be exposed
to demands for bribes, and this has been confirmed by a lawyer for small and medium
enterprises who sated that in his experience SME's involved in foreign trade are
encountering these kinds of situations.

Since the mid-1990' s, media attention has been given to several allegations of foreign
bribery involving certain Canadian companies'®, although these cases concern alleged
foreign bribery transactions that took place before the coming into force of the Corruption
of Foreign Public Officials Act (CFPOA).

At the time of the on-site visit, proceedings were ongoing in respect of charges
against the Hydro Kleen Group Inc., an Alberta-based company, and two individuals, for
the bribery of a U.S. Immigration official contrary to section 426 (1)(a)(i) of the Criminal
Code (secret commissions) and section 3(1)(a) of the CFPOA. The U.S. officia had
aready been convicted of corruptly accepting secret commissions under section 426
(2)(a)(ii) of the Criminal Code, after having entered a guilty plea The sum of money
involved was allegedly $28, 299.88, and pursuant to the “Agreed Statement of Facts’
filed with the Provincial Court of Alberta in the proceedings againgt the U.S. officidl, it
can be concluded that it was allegedly paid for the purpose of obtaining preferentia
treatment over competitors in terms of gaining access to the U.S. in order to do business
there. Since the case was before the Court at the time of the on-site visit, the Canadian
authorities were not at liberty to discuss the case in detail, and the lead examiners have
limited their discussion of it in this report to information that is publicly available.

Notes

1 Officials from the Department of Justice included representatives of the Criminal Law Policy Section
and the Federal Prosecution Service, including the International Assistance Group and the Strategic
Prosecution Policy Section.

2. Officials from the Department of Foreign Affairs and International Trade included officials from the
Criminal, Security and Treaty Law Division, International Crime and Terrorism Division, Human Rights
Division, Investment Trade Policy Division and Export Financing Division.

3. The RCMP was represented by Chief Superintendent, Director General, Financial Crime; officials from
the Federal Services Directorate, Economic Crime Branch; the Integrated Proceeds of Crime Unit
(IPOC); and the Canada/U.S. Integrated Border Enforcement Teams; as well as officials from the Alberta
(Calgary Commercia Crime Section) and Ontario offices.
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10.
11.
12.
13.
14.

15.

16.

Milos Barutciski of Davies, Ward, Philips and Vineberg; Edward Belobaba of Gowling, Lafleur,
Henderson; John K eefe of Goodmans, John O’ Sullivan of Weir and Foulds, and James Klotz of Davies
and Co.

Ernst and Y oung LLP Canada, Price Waterhouse Coopers, KPMG, Deloitte and Touche.

The four major accounting firms, the Canadian Institute of Chartered Accountants and the Financial
Executive Ingtitute presented to the lead examiners alist of recommendations on how Canada can
improve its compliance with the accounting, auditing and internal control provisions of the Convention
and the 1997 Recommendation.

Canada consists of ten provinces (Alberta, British Columbia, Manitoba, Newfoundland and Labradour,
New Brunswick, Nova Scotia, Ontario, Prince Edward Island, Québec and Saskatchewan), and three
territories (Northwest Territories, Nunavut, and Y ukon Territories).

The federal government has jurisdiction over the criminal law, except the constitution of courts of
criminal jurisdiction, but including the procedurein criminal matters; whereas the provinces have
jurisdiction over the administration of justice in each province, including the Constitution, maintenance
and organization of provincia courtsin both civil and criminal jurisdictions, and civil procedure as
applied in provincial courts. How the division of criminal legislative power between the federal
government and the provinces bears on the implementation of the obligations under the Convention and
the offence of bribing a foreign public official established by the Corruption of Foreign Public Officials
Act, isdescribed in detail in the discussion concerning the investigation and prosecution of the offence
and associated issues to do with the coordination and sharing of information between the two law
enforcement levels.

Message from the Minister for International Trade—Pierre Pettigrew in “Opening Doors to the World:
Canada’s International Market Access Priorities 2001”.

OECD, International Trade by Commodity Statistics Database.

Source: OECD.

OECD, International Trade by Commodity Statistics Database.

On 31 March 2003, 10 Canadian dollars was valued at 6.80 U.S. dollars and 6.29 Euros.

Countries in Europe: Russia: Canada-Russia Relations (Department of Foreign Affairs and International
Trade).

Opening Doors to the World: Canada’ s International Market Access Priorities, 2001 (Canada,
Department of Foreign Affairs and International Trade).

The Canadian media has reported several pre-CFPOA allegations of foreign bribery in cases including
the following: 1. It isreported that in 1994 Atomic Energy of Canada’ s (AECL manufactures CANDU
reactors) agent in South Korea was convicted and imprisoned in Korea for corruption and bribery, after
giving abribe to the head of KEPCO, the Korean state utility that owns and operates Korea s nuclear
power plants. [The CANDU Syndrome: Canada’s Bid to Export Nuclear Reactors to Turkey (David H.
Martin, Nuclear Awareness Project for the Campaign for Nuclear Phaseout, September, 1997)]. { Note
that in the Senate debates on the CFPOA, a senator, concerned about whether the CFPOA covers Crown
corporations, stated that $15 million was paid for the sale of a CANDU reactor “in a certain country”
[Debates of the Senate (Hansard, 1st Session, 36th Parliament, volume 137, Issue 100, 3 December
1998—The Honourable Gildas L. Molgat, Speaker)].} 2. In September 2002, Acres International, a
Toronto-based firm, was convicted in the Lesotho High Court of having paid bribesto an official of the
Lesotho government in relation to the Lesotho Highlands Water Project. [ The Economist (21 September
2002) Note that the conviction is currently under appeal] 3. Pre-CFPOA allegations of the bribery of
foreign public officials have also been reported in respect of the mining and aircraft sectors in Canada.
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Measures for Preventing and Detecting the Bribery of Foreign Public Officials

Awareness and Priority of CFPOA

Government Awareness and Training

The Department of Justice (DoJ) and Department of Foreign Affairs and International
Trade (DFAIT), in their role as the agencies of the Government of Canada that were
instrumental in the initiative to have the Convention trandated into law, and in ther
continuing role as the primary agencies responsible for the oversight and implementation
of the Convention and the CFPOA, have been involved in awareness raising activities
since the enactment of the CFPOA. Within three months of the coming into force of the
CFPOA, DoJ published a guide on the Act (The Corruption of Foreign Public Officias
Act: A Guide). The Canadian authorities add that the CFPOA has been discussed at
federal, provincial and territorial meetings of officials responsible for justice matters,
including prosecutors, and has been raised with police by the relevant justice authorities.
In addition, DFAIT has been involved in providing training for its trade commissioners
and commercia officers, heads of missions and embassy personnel, on the CFPOA and
the Convention, and submits that these programs have been quite effective in
disseminating information about the existence of the offence. The Investment Trade
Division of DFAIT is developing training modules for trade commissioners that will
include a corruption component, and feels that trade commissioners already have a high
level of awareness of the CFPOA. The Canadian authorities also indicated following the
on-site visit that DFAIT’s Trade Commissioner Service recently added the promotion of
corporate socia responsibility, which includes counselling Canadian businesses against
engaging in foreign bribery, to the range of services provided by the Trade
Commissioner, and the DFAIT intranet website (Horizons) now provides information to
Canadian trade officers on how to counsel businesses abroad on the CFPOA and the risks
of bribery. The Canadian authorities further represented that the Investment Trade Policy
Division isin the process of distributing, to Canadian missions abroad, recommendations
on hOV\i they should promote corporate socia responsibility to Canadian businesses
abroad.

In spite of the awareness training at DFAIT, the lead examiners learned of an instance
where DFAIT released inaccurate information about the implementation of the CFPOA.
On this occasion, in response to media inquiries about the ambit of the CFPOA, an
official of DFAIT stated that Canada is only obliged to act if aforeign public official is
bribed in Canada. In response, steps are being taken to ensure that the DFAIT media
relations division has an accurate understanding of the CFPOA. The lead examiners also
noted that neither DFAIT nor DoJ was aware, until informed by the lead examiners, that
the Canadian International Development Agency (CIDA)? had published erroneous
information about the application of the exception under the CFPOA for facilitation
payments in a document “Anti-Corruption Programming: A Primer”.® Officials from
both DFAIT and DoJ indicated concern about the information, and following the on-site
visit the Canadian authorities indicated that this document is being amended to provide
accurate information about the facilitation payments exception in the CFPOA.

The representative of the Royal Canadian Mounted Police (RCMP),* who met with
the lead examiners in Ottawa, was fully knowledgeable about the CFPOA and the related
enforcement issues. However, the level of awareness of the RCMP appeared low due to,
for instance, the absence of any reference to the CFPOA in a document referred to the
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lead examiners by the RCMP—"PROOF Criteria and Weights: Economic Crime”.> This
document provides guidelines to the RCMP on determining the priority of a case for
investigation by assigning a weight to it. Assurances were given that these guidelines
place a very high priority on fact situations involving corruption. The document, made
available after the on-site visit, indicated that the investigation of corruption issuesis only
part of the Economic Crime Program mandate where the Government of Canada is the
victim.° The RCMP is now taking steps to add the CFPOA to the PROOF document. In
addition, two officers from different provincia police forces had not been aware of the
CFPOA until being invited to the meetings and a prosecutor from a provincial department
of justice had only recently become aware of it due to having sought advice from DFAIT
on an unrelated issue.

In recent years, severd initiatives have been launched for the purpose of combating crime,
including smuggling activities” between the Canada/U.S. border.® None of these specifically
targets the link between the bribery of foreign public officids and smuggling, even though it
is reported that organised crime is largely responsible for contraband smuggling between
these two countries, and employs highly sophisticated methods with huge resources and a
potential for violence and corruption.’ A representative of the RCMP stated that until now
investigators have neither uncovered nor specifically looked for foreign bribery in the context
of smuggling operations. However, he suggested that it would not be ignored if it were
uncovered. The Deputy-Chief of amunicipal police force agreed about the need to be vigilant
about the connection between cross-border smuggling and foreign bribery, and stated that he
would begin raising awareness of the CFPOA in this context.

Following the on-site visit, the Canadian authorities advised that the Canada Customs and
Revenue Agency (CCRA)™, which administers the tax laws for the Government of Canada
and for most provinces and territories, had begun the process of developing a section in its
Audit Manual to deal with the application of section 67.5 of the Income Tax Act as it relates
to the outlays and expenses incurred under section 3 of the CFPOA. The CCRA Investigation
Manual currently refers to the bribery offences under the Criminal Code, and following the
on-site vigit the Canadian authorities advised that it also will be revised to include a reference
to the CFPOA and the new section in the Audit Manua. It would appear that, to date,
specific training on the CFPOA has not been provided to tax auditors.

Private Sector Awareness

Export Development Canada (EDC)™ has taken significant steps to raise the
awareness of the CFPOA with its customers. EDC posts information on its website about
corruption and bribery, including the CFPOA, the Convention, and the OECD Export
Credits Group Action Statement on Bribery and Officially Supported Export Credits. At
various times in the last two years, EDC has written to its customers to inform them about
the Convention and the CFPOA. Additionally, EDC sponsored a cross-Canada workshop
for companies in the spring of 2002, and has developed an anti-corruption brochure for its
customers. Transparency International Canada (T1) informed the lead examiners that
EDC and CIDA have both made impressive attempts to inform their customers about the
CFPOA by, for instance, holding cross-country seminars on corruption issues, but that
these have been very poorly attended by SMEs due to, inter aia, insufficient resources.

Problems with the awareness level of SMESs were described by a lawyer who
represents them. He explained that the level of awareness of SMES concerning the
CFPOA is very low, and that most of his clients are unaware of its existence when they
first retain his services. It ishisimpression that SMEs are often exposed to opportunities
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to bribe foreign public officials, and those that are aware of the CFPOA perceive that
there is a small risk of being punished. A representative of Tl stated that it is his
impression that fewer than fifty per cent of Canadian companies doing business
internationally are aware of the CFPOA.

The other principal agencies providing assistance and support to Canadian
exporters—Team Canada Inc'?, Industry Canada's International Trade Centres'®, Canada
Business Service Centres, Canadian Commercia Corporation™, and the Business
Development Bank of Canada'®--do not currently provide any information about the
CFPOA or, in a more general sense, the legal and commercial risks of bribery and the
appropriate course of action when solicited for a bribe, in their main publications and
websites. However, following the on-site visit the Canadian authorities indicated that
Team Canada had begun plans to add links on the CFPOA to its Export Source website
and refer to the CFPOA in the next edition of its “Step by Step Guide to Exporting”."
Since these are the sources that SMES look to when engaging in export activities, they
could play an important role in raising SME’ s awareness about the CFPOA.

Large companies appear to have a higher level of awareness of corruption-related
issues than SMEs. For instance, according to a corporate lawyer who participated in the
on-site meetings, large companies are obtaining advice on how to design interna
compliance programs. In addition, companies with aU.S. parent have more experiencein
this area due to robust compliance programs that have been developed in response to
many years of experience under the U.S. Foreign Corrupt Practices Act (FCPA).

The lead examiners were given the opportunity to review the codes of conduct of six
large Canadian companies, and noted that each one addresses the issue of illegal or
improper payments or bribes and two of them refer specifically to the CFPOA. Three of
the codes place the notion up front of acting in accordance with the laws of the
jurisdictions in which conducting business, and in one company’s code, the notion aso
includes respect for the customs and business practices of such countries. However, the
absence in some of the codes of clear direction that the law of Canada must always be
obeyed when transacting business abroad, even where the standard in the foreign country
(whether through laws, custom or business practice) is lower, could be confusing, and as
aresult employees could misjudge certain situations.

The Canada Labour Congress (CLC) represents 70 trade unions (i.e. the majority of
national and international trade unions in Canada) and a total of 2.5 million workers, or
16 per cent of the Canadian labour force. The lead examiners were encouraged by the
efforts of the CLC to promote the Guidelines on MNES, and its generally high level of
interest in issues related to socially responsible corporate behaviour, and feel that with
sufficient awareness of the CFPOA, CLC has the potential to effectively disseminate
information about the foreign bribery offence to awide audience.

Commentary

The lead examiners recommend that the Government of Canada
improve its efforts at promoting awareness of the CFPOA at the following four levels:
1. Within the agencies responsible for the oversight and implementation of the
Convention—the Department of Justice and Department of Foreign Affairs and
International Trade; 2. To the police and prosecutorial authorities; 3. To the agencies
involved indirectly in the enforcement of the CFPOA, including the Canada Customs
and Revenue Agency; and 4. To the agencies most likely to come into contact with
companies engaging in business abroad—Industry Canada, Team Canada Inc,
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Canada Business Service Centres, Canadian Commercial Corporation and the
Business Development Bank of Canada. The lead examiners also recommend that the
Government of Canada establish a more systematic, coordinated approach to
promoting awareness, and for ensuring that the various relevant agencies are
undertaking effective awareness activities of their own. Moreover, the lead examiners
welcome the announcement that the RCMP document “PROOF Criteria and Weights:
Economic Crime” will be amended to include offences under the CFPOA in the
mandate of the Economic Crime Program.

The lead examiners also encourage Canada to continue to include
details on the training and awareness activities undertaken by the Government of
Canada in the Annual Report to Parliament prepared by the Minister of Foreign
Affairs and International Trade and the Minister of Justice on the implementation of
the Convention and the enforcement of the CFPOA, pursuant to section 12 of the
CFPOA, as a means of tracking these efforts and ensuring their effectiveness.

Reporting Requirements

Government Employees (Internal Disclosure)

As some government agencies provide goods and services to foreign governmentsin
certain Situations that could make them vulnerable to solicitations for bribes, it is
important that there be a clear abligation to report cases involving the bribery of foreign
public officials on the part of government employees. For the purpose of assessing the
effectiveness of the reporting obligations in this regard, the lead examiners met with
representatives of the Treasury Board Secretariat of Canada and Public Works and
Government Services Canada.

The Treasury Board Secretariat of Canada has issued two interrelated policy statements
concerning the internal disclosure of wrongdoing in the workplace, which apply to all
departments and organizations of the Public Service of Canada. The first one, entitled
“Policy on the Interna Disclosure of Information Concerning Wrongdoing in the
Workplace’*®, describes the responsibilities of employees and managers when instances of
wrongdoing in the workplace, including a violation of any law or regulation, are
discovered. The Canadian authorities explain that this policy statement establishes an
internal process for disclosure, involving a chain of reporting beginning with a report by an
employee who becomes aware of a wrongdoing to his’her immediate manager, to a higher
level manager, or, if he/she wishes, to the Senior Officer responsible for receiving,
recording and reviewing disclosures. The employee aso has the option of disclosing to the
Public Service Integrity Officer if he/she believes that an issue cannot be disclosed within
his’her own department, or raised the issue in good faith through departmental mechanisms
but believes that the disclosure was not adequately addressed. It states that employees and
managers may be subject to administrative and disciplinary measures up to and including
termination of employment when they “retaliate against another employee who has made a
disclosure in accordance with this policy or against an employee who was caled as a
witness and/or choose to disclose in a manner that does not conform to this policy and its
procedural requirements.”*® In addition, in the preamble to this policy document it is stated
that “in certain exceptional circumstances an employee might be justified in making an
externa disclosure, for example when there is an immediate risk to the life, health or safety
of the public”, and that “employees might be also justified in making an external disclosure
where they have exhausted all internal procedures’.
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The second policy statement, entitled “Policy on Losses of Money and Offences and
Other lllegal Acts against the Crown”,” deals specifically with the reporting of illegal
acts in the workplace, which include “kickbacks and bribery”. The reporting instructions
clarify that “incidents occurring outside of Canada that would be an offence if they
occurred in Canada are also reportable’. They also include the “policy statement” that
“suspected offences be reported to the responsible law enforcement agency”.
Additionally, according to the “policy requirements’ part of this document, suspected
cases that do not require an immediate response may be referred to departmental legal
services, which will consult with the Criminal Prosecutions Section of the Department of
Justice before providing an opinion, and in another part of the document it is stated that
crimina proceedings are the exclusive responsibility of law enforcement authorities and
departments do not have any discretion in these matters. The Canadian authorities
explain that in practice an employee who becomes aware of an illegal act is required to
report it in writing to a supervisor, the relevant deputy minister or directly to the law
enforcement authorities. In addition, they state that where an immediate response is
required, senior management or the director of the investigating unit in the department is
permitted to report to the relevant law enforcement authority. Moreover, the Canadian
authorities draw attention to section 80(e) of the Financial Administration Act (FAA),
which establishes an offence for failing to report, in writing, to a superior officer,
knowledge or information about the contravention of the FAA, any revenue law of
Canada by any person, or fraud committed by any person against Her Mgjesty.?

Viewed together, it would appear that these two policy statements, as well as the
prohibition in the FAA, could create confusion in the minds of Government of Canada
employees who become aware of the bribery of a foreign public official committed by
another government official about how the matter should be disclosed, and in particular
whether it can be directly reported to the law enforcement authorities® It is the position
of the Canadian authorities that the relevant policy documents and the FAA do not create
the impression that Government of Canada employees are prohibited from reporting
offences in the workplace directly to the law enforcement authorities. In any case, the
Canadian authorities indicate that awareness training sessions will be held in order to
assist them in interpreting these policies.

Commentary

The lead examiners recommend that the Canadian authorities consider
clarifying the policy statements on reporting wrongdoing and illegal acts in the
workplace with a clear statement that an employee may either follow the internal
procedure or report an offence directly to the law enforcement authorities, and that
there should be no administrative or disciplinary measures applied to an employee who,
in good faith, does decide to report directly to the law enforcement authorities.

Government Employees (External Disclosure)

Tax Authorities

Québec

During the on-site meetings, the lead examiners learned that the federal tax authorities
were not certain whether the provincial tax authorities had followed the federal lead in

denying the tax deductibility of bribes to foreign public officials. In follow-up
communications, the lead examiners were informed that the tax legislation of one
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province, Québec?, does not deny the deductibility of bribe payments made in violation
of the CFPOA.** Following the on-site visit, the Minister of Finance of Québec
announced in the budget speech given on 11 March 2003 that the Québec Income Tax
Act would be amended to disallow payments for the purpose of doing anything that is an
offence under section 3 of the CFPOA, and that the amendment would operate
retroactively to the date that the CFPOA cameinto force (i.e. 14 February 1999).

Reporting Obligation

Pursuant to subsection 241(1) of the federa Income Tax Act (ITA), tax officias are
prohibited from sharing tax information except in accordance with that section.®
Subsection 241(2) states that notwithstanding any other Act of Parliament or other law,
no official shall be required, in connection with any legal proceedings, to give or produce
evidence relating to any taxpayer information. Subsection 241(3) provides that
subsections (1) and (2) do not apply in respect of criminal proceedings, either by
indictment or on summary conviction, under an Act of Parliament. Thus, the effect of
section 241 is to prohibit tax officials from disclosing information about the bribery of
foreign public officials unless required to do so in the course of criminal proceedings (i.e.
following the laying of a charge), pursuant to, for instance, a subpoenato give evidence at
trial or in apreliminary inquiry (in the case of an indictable offence).

Representatives of the Canadian Customs and Revenue Agency (CCRA) stated at the
on-site visit that despite the prohibition against reporting the foreign bribery offence,
there are other ways in which the law enforcement authorities might be able to obtain
relevant tax information. For instance, if an offence under the ITA, such as tax evasion,
were tried by a court, the information would be a matter of public record. In addition, a
copy of a search warrant obtained pursuant to section 487 of the Criminal Code (i.e.
authorizing the search of any building, etc for any document that may afford evidence as
to the commission of an offence under the ITA) would be publicly available unless
sedled.

Commentary

The lead examiners encourage the National Assembly of Québec to pass
the amendment to the Québec Income Tax Act denying the tax deductibility of bribes
paid to foreign public officials in violation of the CFPOA, as soon as possible. In
addition, the lead examiners are sensitive to Canada’s desire to protect the
confidentiality of tax information, but consider that it would be advisable for the
Canadian authorities to consider reviewing the prohibition under the federal Income
Tax Act against reporting non-tax criminal offences detected in the course of their
audits to the law enforcement authorities, in order to determine whether limitations
could be imposed on it, taking into consideration the limitations imposed by the
Canadian Charter of Rights and Freedoms.

Money Laundering Reporting (FINTRAC)

An effective legidative and procedural framework for the reporting of money
laundering transactions can be a useful means of detecting the bribery of foreign public
officials where such illegal activity comprises the predicate offence. Moreover, an
effective anti-money laundering scheme can reduce the incentive to bribe foreign public
officials.
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In June 2000, the Proceeds of Crime (Money Laundering) Act (PCMLA)® came into
force, the purpose of which was to establish the Financial Transaction and Reports Analysis
Centre of Canada (FINTRAC), Canada’s financia intelligent unit, to provide for mandating
suspicious transaction reporting, the reporting of cross-border movements of large currency
and monetary transactions”’, and sanctions for a failure to report. FINTRAC, which was
created pursuant to Part 3 of Act, is an independent agency of Her Mgjesty that acts at arms
length from law enforcement agencies and other entities to which it is authorised to disclose
information. It is responsible for receiving, analysing, assessing and disclosing information
provided to it by those entities obligated to report to it pursuant to the Act, in order to assigt in
the detection, prevention and deterrence of money laundering and of the financing of terrorist
activities. The Department of Finance develops the policy and legidation respecting money
laundering reporting and terrorist financing, and represents Canada in the Financia Action
Task Force (FATF).

Canada has taken important steps in the fight against money laundering by enacting
the Proceeds of Crime (Money Laundering) and Terrorist Financing Act and Regulations,
and by creating FINTRAC. Since the legidation was not in place a the time of the
Phase 1 examination by the Working Group in July 1999, this report includes an analysis
of the regulatory framework, as well as areview of its practical implementation. The lead
examiners reviewed the obligations on reporting entities to report suspicious and other
prescribed transactions to FINTRAC, and the obligation on FINTRAC itself to disclose
suspi cious transactions to the law enforcement authorities.

Pursuant to the Regulations, certain non-financial entities—accountants and
accounting firms, real estate brokers and sales representatives--are required to report
suspicious and other prescribed transactions where they have engaged in one of the
following activities on behalf of any person or entity: 1) receiving or paying funds;
2) purchasing or selling securities, real properties or business assets or entities (with
respect to real estate professionals it is the depositing or withdrawing of funds); and
3) transferring funds or securities by any means (with respect to rea estate professionas
it is the transferring of funds by any means). In addition, accountants and accounting
firms are subject to the reporting requirements when they give instructions on behalf of
any person or entity regarding any of these activities. At the time of the on-site visit
lawyers and legal firms were also subject to the reporting requirements; however due to a
court challenge launched by lawyers against the reporting requirements in respect of
them, and recent Supreme Court of Canada decisions dealing with solicitor-client
privilege, these provisions were repealed on 20 March 2003, and the Canadian authorities
indicate that a new legidative and regulatory framework will be established.® At the on-
site vigit, the representative of the Department of Finance explained that red estate
professionals in Canada do not frequently engage in the receiving or paying of funds or
any of the other prescribed activities, and that in order to cover the majority of rea-estate
transactions lawyers were made subject to the reporting requirements. It would appear
that, as long as there is no legislative or regulatory framework regarding the reporting of
suspicious transactions by lawyers, an important source of information about money
laundering through, for example, the purchase of real estate, will not be available.

FINTRAC is required to disclose information to law enforcement and other agencies
only where there are reasonable grounds to suspect that designated information would be
relevant to investigating or prosecuting a money laundering offence or aterrorist activity
financing offence. “Designated information” includes the details of a transaction, which
includes the amount, place, date, financia institution involved, transit and account
number and persons involved—it does not include additional information including the
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reasons for the financial ingtitution’s suspicions or the relevant analyses conducted by
FINTRAC. In order to obtain additional information, the police must obtain a court
order® (production order) requiring further disclosure by FINTRAC. The representatives
of FINTRAC informed the lead examiners that to date the police have not come back
with acourt order.

An officia from the Department of Justice (DoJ) explained that in creating the
legidlative framework for the establishment of FINTRAC and the necessary reporting
obligations, it was imperative that the system be consistent with the protection against
unreasonable search and seizure under section 8 of the Charter of Rights and Freedoms.
It would not have been possible to circumvent the process that had required the police to
obtain a court order for obtaining bank information, by authorizing FINTRAC to turn
over all relevant information. He added that the system has not yet been challenged
under the Charter.

Although the RCMP's budget has been renewed at existing levels despite the
expected increased caseload resulting from FINTRAC's mandate, the RCMP has been
assured by the Government of Canada that FINTRAC has state of the art systems for
analysing intelligence, and representatives from FINTRAC state that considerable effort
is being dedicated to refining their analytical tools.*® The official from the RCMP who
participated in the meetings stated that the RCMP works on the assumption that what it
receives from FINTRAC is good intelligence, but so far he has not been aware of very
many strong cases having been reported by FINTRAC to the police authorities® He
indicated that the RCMP are not dependent on FINTRAC for obtaining information about
money laundering cases, but regard it asa“ powerful tool”.

Commentary

The lead examiners recognise the balance between creating an effective
system for combating money laundering and meeting the guarantee against
unreasonable search and seizure under the Charter. However, given the newness of
the system, they recommend revisiting this issue to better understand how it works,
once there has been sufficient practice. The lead examiners further recommend that
this follow-up include a review of the legislative and regulatory framework regarding
the reporting of suspicious transactions by lawyers and legal firms to the competent
authorities, which the Canadian authorities have stated they intend to establish in light
of the repeal of previous provisions in this respect.

CIDA, EDC, and Embassy Personnel

Government agencies that provide assistance to companies doing business abroad
comprise another potentially important source of information about companies engaging
in foreign bribery. Export Development Canada (EDC) and the Canadian International
Development Agency (CIDA) are two examples, as they enter into contractual business
relationships with companies doing business abroad, including in countries particularly
prone to corruption. Embassy personnel would aso have opportunities to come into
contact with Canadian companies engaging in business abroad, although the quality of the
relationship would be essentially different as it would normally involve the provision of
practical advice on doing businessin the countriesin which they are situated.

Neither the law nor policy guidelines establish an obligation on employees of EDC or
CIDA to disclose suspicions of offences under the CFPOA to the law enforcement
authorities. Thus, there is no mechanism for ensuring that a public employee working for
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EDC or CIDA who detects a CFPOA violation in the course of auditing a company that
has received government subsidies or other support for an international project would
report the suspicion to the competent authorities.

The representatives of EDC described a process to assist in the detection of
transactions that may involve corruption. This process, which EDC indicates is
consistently applied to all transactions, requires that al cases of suspected corruption be
reported by the officer processing the application to EDC management and the legal
department. In turn, reporting to the law enforcement authorities is one of the options
available to EDC’s management and the legal department. EDC'’s representatives also
explained that EDC would have a strong bias towards consulting with the Department of
Justice, and that in determining the proper course of action, various factors, including
the following would be considered®: 1. the duty of confidentiality; 2. whether the
evidence is sufficient to reasonably conclude there was corrupt activity; 3. EDC’s public
policy mandate; 4. the severity of the situation; and 5. subsequent actions demonstrating
rehabilitation. Since some of the criteria, including the rehabilitation of the applicant, are
relatively subjective, it appears that they could lead to an inconsistent decision-making
policy framework.*

Embassies that become aware of Canadian companies engaging in business abroad
could play an important role in detecting the bribery of foreign public officials. However,
specific instructions have not been issued by DFAIT to them concerning the steps that
should be taken where allegations that a Canadian company has bribed or intends to bribe
aforeign public official come to the notice of embassy personndl.

Commentary

The lead examiners recommend that specific instructions be issued to
foreign representations, including embassy personnel, concerning the steps that should
be taken where credible allegations arise that a Canadian company or individual has
bribed or taken steps to bribe a foreign public official, including the reporting of such
allegations to the competent authorities in Canada.34 They also recommend that the
Canadian authorities review the disclosure policy and procedure at CIDA and EDC
with a view to ensuring that there is a consistent and reliable framework for disclosing
suspicions forthwith where, in the course of transacting business with a company,
credible evidence arises that a violation of the CFPOA has occurred.®

Accountants and Auditors

The lead examiners reviewed Canada’ s accounting and auditing standards with a high
level of input from the relevant government agencies and the accounting profession.
Their objective was to determine whether the accounting and auditing standards are
adequate for the purpose of detecting bribe payments to foreign public officials, and
whether the reporting obligations are strong enough to ensure that foreign bribery activity
detected in the course of an audit would be reported to the law enforcement authorities.
The lead examiners also reviewed the rules and practice in Canada concerning internal
company controls.

Federal (Canada Business Corporations Act) and provincial legidation regarding the
accounting rules for corporations do not specifically prohibit the making of off-the-books
accounts and transactions, the recording of non-existent transactions, and the use of false
documentation. In addition, they do not require the full identification and description of
transactions in the accounts, accurate and proper classification of transactions and adegquacy
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of the audit trail. Instead, Canada has relied on the accounting profession to develop its
own accounting and auditing standards. However, the reliance on professional standards
raises enforcement issues, including the effectiveness of sanctions for violating the rules.®
Nevertheless, the lead examiners welcome the initiatives that have been undertaken by the
accounting profession in recent years to increase accounting and auditing standards.®

Pursuant to the Canada Business Corporations Act (CBCA), the penalty for making or
assisting in making a document required by the Act that (a) contains an untrue statement
of a material fact, or (b) omits to state a material fact required therein or necessary to
make a statement contained therein not misleading in the light of the circumstances in
which it was made, is a fine not exceeding 5 thousand dollars or imprisonment for aterm
not exceeding 6 months or both. Although these sanctions would appear to be reatively
low, potentially much higher pendties are available pursuant to provincia securities
legislation for a misleading or untrue statement in an application, prospectus, or financial
statement, etc (e.g. under the Ontario Securities Act the sanctions are a fine of not more
than 1 million dollars or imprisonment of not more than one year or both®). However,
the application of these penalties is limited to circumstances where a misrepresentation
would reasonably be expected to have a significant effect on the market price or value of
securities, and therefore would likely have a narrow application to accounting offences
related to foreign bribery.

Pursuant to the CBCA and pursuant to securities legisation, all public companies in
Canada are required to submit to an independent external audit. On the other hand,
privatdly owned corporations can exempt themselves from an independent external audit
with the unanimous consent of the shareholders. Representatives of the major accounting
firms indicated that in practice privatdy-owned Canadian companies are generally not
independently audited unless specifically requested by a lender or investor, which rarely
occurs. As aresult, some of the largest companies in Canada are not subject to such an
audit. Moreover, a privately owned corporation can obtain an exemption from
consolidating accounts with the unanimous consent of the shareholders. Thus it is
possible that some very large corporations (including foreign subsidiaries located in
Canada) could exempt themselves from an independent audit and have no accounting
records kept in Canada, which could create an accounting/auditing loophole.

Section 161(1) of the CBCA, which provides the rules on the independence of
auditors for federally incorporated companies, states that a person is disqualified from
performing the audit of a corporation where he/she is not independent of the corporation,
any of its affiliates, or the directors or officers of any such corporation or its affiliates.
Subsection (2) provides that a person is not independent where he/she or his’her business
partner is a business partner, director, officer, or an employee of the corporation or any of
its affiliates, or a business partner of any director, officer or employee of any such
corporation or any of its affiliates. Spouses of such persons are not expressly excluded,
but the rules of the provincial accounting institutions exclude spouses of the persons
listed in the CBCA from participating in an audit. Subsection (2) also excludes a person
who beneficially owns or controls, directly or indirectly, a “material interest” in the
securities of the corporation or any of its affiliates. “Material interest” is not defined, but
according to the major accounting firms, the rules of the accounting profession clarify
that an auditor is permitted to hold up to a 5 per cent interest in the securities of the
corporation, and thisis going to be decreased to 1 per cent. In addition, they stated that in
practice, there is no tolerance level in respect of major corporations. The lead examiners
were informed that in September 2002, the Canadian Institute of Chartered Accountants
(CICA) released new draft rules® on auditor independence, the objective of which is to
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improve the existing rules in the codes of conduct issued by the provincial institutes of
chartered accountants. A person who contravenes the rules on the independence of
auditors in the CBCA is liable on summary conviction to a fine not exceeding five
thousand dollars or to imprisonment for a term not exceeding six months or to both.
Sanctions for violating the rules of the professional institutions (including the rules on the
independence of auditors) range from admonishment to remova of the chartered
accountant designation, and in some provinces the sanctions can now also be applied to
accounting firms.

Pursuant to section 171 of the CBCA, an auditor who becomes aware of a “material”
error or misstatement in a financial statement on which he/she has reported shall inform
each director thereof. In turn, the directors shall either prepare and issue a revised
financial statement, or inform the shareholders. A director who fails to comply with this
obligation is liable on summary conviction to a fine not exceeding $5,000 or
imprisonment up to 6 months, or both. Section 171 does not provide a penalty for
auditors that fail to comply with the reporting obligation. Section 5136 of the CICA
Handbook somewhat conflicts with the rule contained in the federal legidlation, as it
states that auditors should ensure that the audit committee or equivalent and appropriate
levels of management are informed of materia misstatements in financial statements
arising out of illegal acts. It aso states that an auditor should consider his/her
responsibilities to communicate illegal acts to third parties, but that such a
communication is not ordinarily the responsbility of an auditor as the duty of
confidentiality would normally preclude it. Under the CICA rule, neither the audit
committee nor management is in turn required to report illegal acts to the law
enforcement authorities.

It does not appear that federal legidation requires the development and adoption of
adeguate internal company controls, including standards of conduct. However, the lead
examiners take note of two important initiatives that have been undertaken in this
regard—one at the provincia legidative level and the other by the accounting profession.
In the legidative field, the province of Ontario has, through Bill 198, which was
introduced into the provincial legislature on 30 October 2002, proposed amendments to
the Securities Act (Ontario) for the overall purpose of restoring investor confidence in the
capitd markets. These amendments would provide the Ontario Securities Commission
(OSC) with the authority to make rules requiring reporting issuers to establish and
maintain internal controls and disclosure controls and procedures, requiring chief
executive officers and chief financia officers to provide certifications related to these
controls and procedures, and defining auditing standards for reporting on internal
controls. The accounting profession has also started to address this issue through CICA,
which has established the Criteria of Control Board, for the purpose of issuing voluntary
guidelines on designing, assessing, and reporting on the control systems of organizations.

Commentary

The lead examiners believe that the Canadian accounting profession
and the corporate community are concerned about improving accounting and auditing
standards and internal compliance, and that significant progress has been made by the
accounting profession. The lead examiners also recognise the important legislative
proposals introduced by the province of Ontario. The lead examiners welcome these
initiatives, and recommend that the federal government make the most of the current
momentum for change in this area by considering the introduction of amendments to
the CBCA to prohibit the making of off-the-books accounts and transactions, the
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recording of non-existent transactions, and the use of false documentation. The lead
examiners recommend that the federal government consult with the provinces in an
effort to ensure that the provincial legislation also meets these standards. They also
recommend revisiting the issue of sanctions for omissions and falsifications in respect
of books, records and accounts of companies, related to CFPOA offences, to determine
whether the sanctions provided in practice are sufficiently effective, proportionate, and
dissuasive.

Furthermore, the lead examiners recommend that consistent with
Sections V B (i) and (ii) of the 1997 Recommendation, the Government of Canada in
consultation with the provinces reviews the relevant legislation with a view to
considering: 1. whether the requirements to submit to an independent external audit
are adequate, in view of the rule that permits large private corporations to exempt
themselves from the requirement; and 2. broadening the prohibitions for participating
in audits in order to improve auditor independence.

In addition, the lead examiners believe that the effectiveness of the
reporting obligations of auditors could be enhanced by obligating the auditor to report
indications of foreign bribery to the competent authorities, and recommend that,
consistent with Section V B (iv) of the 1997 Recommendation, Canada consider
inclusion of such a requirement. The lead examiners note that this is a general issue
Jfor many parties.

The lead examiners welcome the initiatives by the province of Ontario
and the accounting profession regarding internal company controls, and recommend
that the federal government should further encourage the development and adoption of
adequate internal company controls, including standards of conduct.
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Notes

1 These recommendations include specific instructions on how to promote the CFPOA and to counsel
businesses against engaging in foreign bribery.

2. CIDA, which isthe federal agency responsible for planning and implementing most of Canada's
international development cooperation program, provides contracting opportunities to Canadian firms
and non-governmental organisations through, for instance, the Industrial Cooperation Program, which
provides financial support to facilitate the formation of collaborative ventures between Canadian firms
and their counterparts in developing countries.

3. Officials from DoJ indicated that although in theory an offender cannot be legally protected by incorrect
guidelines, the courts have been increasingly accepting the common law defence of “officially induced
error”. Misleading guidance from the government could, among other factors, be a consideration
weighed in applying prosecutorial discretion or a mitigating factor in determining the severity of the
sentence. In addition, see discussion of thisissue under Facilitation Payments.

4, A discussion of the role of the various police forces, including the RCMP, in the enforcement of the
CFPOA, is discussed below under Cooperation and Communication between Federal and Provincial
Authorities.

5. PROOF was developed by the Economic Crime Program and in 1999 it was implemented Canada-wide

in the Commercia Crime Section. It is currently used by all of the RCMP' s federa programs.

6. In addition, on page 3 of the document, the list is provided of offences under federal statutes for which it
is the mandate of the Economic Crime Program to investigate. The CFPOA isnot included in the list
(note that the list includes the Canada Students Loans Act, Copyright Act, Income Tax Act and
Employment Insurance Act).

7. Canadais particularly vulnerable to smuggling activities between the Canada/U.S. border, including the
smuggling of people, drugs, child pornography, alcohol, tobacco, automobiles and firearms [David
Griffin, Executive Officer, Canadian Police Association (Police Magazine, Jan 2001)]. Canada and the
U.S. share the longest undefended border in the world, and approximately 200 million people cross the
Canada/U.S. border every year. There are 135 land border points along the Canada/U.S. border, 203
airports (including 13 international airports), 187 commercial vessel clearance points and 313 small
marine points [ Terrorism and the Canada—U.S. Border (Frank J. Cilluffo, isuma, vol.2, no.4, Winter
2001, ISSN 1492-0611)].

8. The following initiatives have been launched: 1. A criminal investigation into cigarette smuggling
between Canada and the U.S. (3 March 2001). 2. The RCMP Immigration and Passport Program, which
isresponsible for investigating violations of the Immigration Act, Citizenship Act, Canadian Passport
Order and Criminal Code, for the purpose of combating and preventing organized migrant smuggling. 3.
The Canada-U.S. Cross Border Crime Forum, which was created for the purpose of working on
transborder crime problems such as organized crime, smuggling and money laundering. 4. The Anti-
Smuggling Initiative, which has led to 17,000 smuggling charges resulting in fines in excess of $113
million and $118 million in evaded taxes and duties. (Note that in June 1999, the Government of Canada
injected $78 million over the next four yearsinto the program.) 5. Canada/U.S. Integrated Border
Enforcement Teams (IBETS), which have been established as a multi-agency enforcement team to
combat cross border crime. IBETs have been successful at disrupting smuggling rings, have confiscated
illegal drugs, firearms, liquor, tobacco and automabiles, and intercepted criminal networks involved in
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10.
11.

12.

13.

14.

15.

16.

17.

18.
19.
20.
21

22.

23.

smuggling illegal migrants between Canada and the U.S. $135 million has been earmarked for IBETs
(other than Cornwall) for the period of February 2001 to June 2005.

See comment of David Griffin, Executive Officer, Canadian Police Association (Police Magazine, Jan
2002) about the connection between contraband smuggling and corruption, etc.

The CCRA isdiscussed in more detail under Tax Authorities.

EDC is Canada’s official export credit agency and is a Crown corporation that operates at arm’s length
from its government shareholder. According to common governance principles, EDC’ s policies and
procedures are determined by EDC’ s Board of Directors and/or management. EDC’'s mandateisto
support and develop, directly or indirectly, Canada’s export trade and Canada’ s capacity to engage in that
trade, and to respond to international business opportunities. It provides Canadian exporters with
financing, insurance and bonding services as well as foreign market expertise. (EDC website:
http://www.edc.ca/)

Team Canada Inc, is apartnership of 21 federal government departments, agencies and Crown
corporations, including the Business Development Bank of Canada, Canadian Commercial Corporation,
Department of Foreign Affairs and Internationa Trade, Export Development Canada and Industry
Canada. It has published a booklet entitled “ A Step-by-Step Guide to Exporting”, which is designed
primarily for SMEs that are considering entering the export arenafor the first time.

Industry Canada’ s International Trade Centres, located in each province, offer arange of services for
small and medium-sized companies (e.g. export counselling, market entry support services, and market
developing financing).

Canada Business Service Centres provide the main access to government information for businesses.
They provide a wide range of information on government services, programs and regulations.

The Canadian Commercial Corporation, a Crown corporation, is Canada' s export contract agency and
a so provides Canadian exporters with assistance in selling to any foreign government or international
organization.

The Business Development Bank of Canada, which provides support to businesses venturing out into the
export market for the first time as well as those that are aready exporting, has published a booklet
entitled “Export Laws and Regulations: Pitfalsto Avoid”.

In addition, the Export Source website (http://exportsource.gc.ca), which provides information about
various trade issues, including standards and regulations, international trade agreements, Canadian
customs information, and international trade law resources, will be revised to refer to the CFPOA and the
risks of bribery.

This document is available at: http://www.ths-sct.gc.ca/pubs_pol/hrpubs/TB_851/idicww-diicaftl e.asp
ibid. Page 5 below heading “ Administrative and disciplinary measures’.
This document is available at: http://www.ths-sct.gc.ca/Pubs_pol/dcgpubs/ TBM_142/4-7 e.asp

The Canadian authorities state that CIDA employees are subject to the FAA. They add that guidelines of
the Treasury Board Secretariat require CIDA to conduct regular audits to determine CIDA’s compliance
with the requirements of the FAA, and that it has been the long-standing practice of CIDA to inform
senior management and/or the RCM P about allegations of bribery and other forms of corruption.

Following the on-site visit (12 June 2003), Bill C-46 on capital market fraud and evidence-gathering was
introduced into Parliament, which, inter alia, includes a proposed amendment to the Criminal Code that
would create a new offence of employment-related threats or retaliation.

Québec contributes 21 per cent of the GDP of Canada and 18 per cent of its exports. The economy of
Québec is heavily reliant on exports such as primary goods, manufactured goods such as electronic,
telecommunications and transport equipment, as well as aluminium and aircraft.
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24,

25.

26.

27.

28.

29.
30.
31.

All Canadian provinces except Québec deny the tax deductibility of illegal payments by referenceto
section 67.5 of the federal Income Tax Act (ITA), which denies a deduction for an outlay made or
expense incurred for the purpose of doing anything that is an offence under section 3 of the CFPOA as
well as under certain listed sections of the Criminal Code. Section 421.8 of the Québec Income Tax Act
denies the deductibility of payments that constitute offences under the Criminal Code, but does not refer
to payments made in contravention of the CFPOA (which is not part of the Criminal Code).

The Canadian authorities note that the confidentiality of taxpayer information has always been a
cornerstone of the self reporting tax system. Exceptionsto section 241 of the ITA have been made over
the years on avery restrictive basis. For example, the exception that was introduced for investigationsin
relation to designated substance offences and criminal organisations requires the police to apply to a
judge for adisclosure order under section 462.48 of the Criminal Code.

The Anti-Terrorism Act, which received Royal Assent on 18 December 2001, addresses the deterrence,
detection and prosecution of terrorist financing offences. In particular, it amends the PCMLA, re-named
the Proceeds of Crime (Money Laundering) and Terrorist Financing Act, to expand the mandate of
FINTRAC to encompass terrorist financing. It also requires financial institutions and other financial
intermediaries to report financial transactions to FINTRAC where there are reasonable grounds to
suspect that they are related to terrorist property.

The Act and Regulations thereunder establish the following reporting obligations on reporting entities: 1.
Pursuant to section 7 of the Act and the Proceeds of Crime (Money Laundering) Suspicious Transactions
Reporting Regulations, financial institutions and certain other entities have been required to report
suspicious transactions related to money laundering since 8 November 2001. Pursuant to the Act and
these Regulations reporting entities have had the same obligation to report suspicious transactions related
to terrorist activity financing offences since 12 June 2002. 2. Pursuant to section 9 of the Act and section
12(1) of the Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations, which came
into effect on 31 January 2003, financial entities and other reporting entities have been obligated to
report large cash transactions of $10,000 and more made in asingle transaction. 3. Section 12(1)(b) and
(c) of the Regulations, which cameinto force on 12 June 2002, provide an obligation for financial
entities to report respectively the sending out of Canada, at the request of a client, of an electronic funds
transfer of $10,000 or more in the course of a single transaction, and the receiving from outside of
Canada, at the request of a client, of the same. This covers electronic funds transfers through the Society
for Worldwide Interbank Financial Telecommunications (SWIFT) network. On 31 March 2003, this will
be extended to include non-SWIFT international electronic funds transfers. 4. Section 12 of Part 2 of the
Act, which came into force on 6 January 2003, creates a reporting obligation on exporters, importers, etc
of currency and monetary instruments of $10,000 or more to “officers’ (customs officers), who, in turn
shall send the report to FINTRAC.

In 2001, the Federation of Law Societies of Canada launched a court challenge to the Proceeds of Crime
(Money Laundering) and Terrorist Financing Act on the grounds that the provision therein regarding the
reporting responsibilities of lawyers will prevent lawyers from providing confidential legal advice to
their clients. On 20 November 2001, the Federation obtained a temporary injunction from the B.C.
Supreme Court (which has since been issued by courtsin other provinces) exempting lawyers from the
reporting obligations pending the decision of the court on the constitutionality of the provisions. In
addition, the lawyers have been told by the law societies that in the event that the challenge is
unsuccessful, they will not be required to report transactions that occurred while the injunction wasin
force and that therefore they must not collect information for the purpose of providing it to FINTRAC
during this period.

FINTRAC isimmune to search warrants.
Asof 1 March 2003, FINTRAC was approximately 82 per cent staffed.

Note that between 8 November 2001 and 31 March 2002, FINTRAC received 3,747 suspicious
transaction reports, involving over 11,000 transactions. In addition, during the first 5 months of
operation, designated information involving 161 suspicious transaction reports was disclosed to law
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32.

33.

34.
35.

36.

37.

38.

39.

enforcement. [FINTRAC Annual Report: March 31, 2002] FINTRAC informs the lead examiners that
as of 1 March 2003, more than 70 case disclosures had been made to law enforcement and intelligence
agencies. At the on-site visit, representatives of FINTRAC further informed that they received over 1,000
suspicious reports every month, and that they expect to receive over one million large transaction reports this
year (The requirement concerning large cash transaction reports came into force on 31 January 2003).

The disclosure policy is outlined in a document prepared by EDC for the purpose of the on-site visit
entitled “OECD Anti-Corruption Convention: Phase 2 On-Site Monitoring Visit (February 18, 2002)”.

EDC officias provided the lead examiners with a written summary of an explanation that had been given
to anon-governmental organization concerning the steps that would be taken where an applicant for
support had been convicted of bribing aforeign public official. It is stated therein that while a heavy
burden would be applied to previously convicted companies, they must be given an opportunity to
demonstrate to the satisfaction of EDC that they are rehabilitated. Factors that would be considered in
this determination would include the seriousness of the offence (i.e. whether the offence was
premeditated, whether it constituted single or multiple dealings, the size of the bribe and the size of the
proceeds) and whether the culture of the company was responsible for the bribery or an individual. The
critical factor is whether the company has changed its corporate culture and practice so that thereis no
longer arisk of corruption.

The lead examiners note that thisis a genera issue for many Parties.

The lead examiners note that thisis an issue for other Parties. This commentary shall not be interpreted
as a suggestion that the policies of EDC do not meet the standards set out in the Action Statement (of the
OECD Working Party on Export Credits and Credit Guarantees) on Bribery and Officially Supported
Export Credits. However, meeting the standards under the Action Statement does not necessarily imply
that the standards under the 1997 Recommendation have also been met.

It is Canada’ s position that certain offencesin the Criminal Code might be relevant [i.e. section 362—
offence of false pretence or false statement (maximum imprisonment 10 years); section 366—forgery
(maximum imprisonment 10 years); section 368—uttering forged document (maximum imprisonment 10
years); section 380—fraud (maximum imprisonment 10 years); section 397—falsification of books and
documents (maximum imprisonment 5 years); and 400—false prospectus (maximum imprisonment 10
years).

For instance, in May 1998 the Canadian Institute of Chartered Accountants (CICA) Task Force on
Standard Setting released a report containing a number of recommendations, which included the
establishment of the Accounting Standards Oversight Council. In May 2002, the Council held public
meetings to discuss the implications of recent U.S. accounting failures for Canadian accounting
standards. In addition, in October 2002 Canada’ s chartered accounting profession announced the
establishment of the Auditing and Assurance Standards Oversight Council, an independent body to
oversee the setting of auditing and assurance standards.

Note that pursuant to Bill 198, thisisto be increased to afine of 5 million dollars, imprisonment for up
to 5 years, or both.

These draft rules are based on the standard in the International Federation of Accountants rule, adapted to
Canadian circumstances, and are also expected to incorporate the U.S. Securities and Exchange
Commission requirements.
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Mechanisms for the Prosecution of Foreign Bribery Offences and the Related
Accounting and Money Laundering Offences

Canadian law does not provide a statute of limitations for the offence of bribing a
foreign public official. Thus there should be ample time for the investigation and
prosecution of complex cases requiring, for instance, the obtaining of mutua legal
assistance from other countries.

Cooperation and Communication between Federal and Provincial Authorities

Investigation

With respect to the enforcement of the criminal law by the police, the division of
powers between the federal and provincia governments has resulted in three levels of
police forces. federal, provincial and municipal. The Royal Canadian Mounted Police
(RCMP) is the federal police agency, and is primarily responsible for enforcing the
crimina provisions under federa statutes other than the Criminal Code, including the
Bankruptcy Act, Canada Shipping Act, Customs Act, Excise Act and the Immigration and
Refugee Protection Act. It isthe only policing agency serving the territories, and has also
been contracted out by eight provinces to provide policing services. Ontario and Québec
are the only provinces currently operating their own provincial police forces, whose
duties cover the geographic areas not covered by the municipal police. As of 1998, there
were 571 municipal police forces in Canada—201 under contract to the RCMP and 29
under contract to the Ontario Provincial Police (OPP).

In provinces with provincia or municipa police forces separate from the RCMP, both the
RCMP and the loca force have jurisdiction to investigate CFPOA offences aleged to have
taken place within that province's territory. The Canadian authorities explained that in
theory, the RCMP normally investigates cases with an inter-provincid or internationa
dimension as well as “nationa interest” cases such as fraud in certain circumstances. The
lead examinersfdlt that it was necessary to review the mechanisms for consulting and sharing
information between the police agencies, in order to evaluate the impact that concurrent
jurisdiction might have on the effective investigation of a case under the CFPOA.

The various police agencies are not required to notify one another when they initiate
an investigation respecting an offence, such as one under the CFPOA, for which another
agency would also have jurisdiction, nor are they required to notify each other when they
decline or terminate an investigation. Thus, it would appear possible that more than one
police agency could be investigating the same offence, or that one agency could decline
to investigate an offence due to the erroneous belief that another agency has aready
commenced an investigation.

The official from the Department of Foreign Affairs and International Trade (DFAIT)
who participated in the on-site meetings stated that the complex structure of the law
enforcement system ensures consultation and coordination, and the RCMP representative
indicated that to his knowledge every corruption offence that has come to the attention of
the RCMP has been investigated where there has been at least a prima facie case. He
acknowledged that it is conceivable that two police forces could be investigating the same
offence, but explained that such a situation is unlikely to occur due to the use of
information systems shared by the police agencies. He stated that the RCMP would not
launch a CFPOA investigation without informing police forces with concurrent
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jurisdiction about the decision, and believes that provincial and municipa police forces
would do the same if such an investigation were launched by them. The representatives
of the provincial police forces present at the on-site visit supported this view. In addition,
the official from the RCMP stated that the RCMP might pick up a case declined by a
locd poalice force due to, for instance, inadequate resources. Since there are regiona
economic differences between the provinces, and the municipa governments have
relatively low resources,' the lead examiners view it as particularly important that the
RCMP would be able to take over cases, particularly complex ones, for which the
provinces do not have sufficient resources to pursue. In any case, the Canadian
authorities announced following the on-site visit that, in order to reinforce the practice
that has evolved concerning the sharing of information about cases between the police
agencies, the RCMP has undertaken to work with its partners to establish a protocol
whereby police agencies would inform the RCM P about cases involving the CFPOA.

The Government of Canadainitiated the Integrated Justice Information Action Planin
1999 with the overall objective of enhancing the sharing of information between al
partners to Canada's crimina justice system. The foundation of this system is the
creation of the Canada Public Safety Information Network (CPSIN), which will provide a
network of crimina justice information, including a National Index of Criminal Justice
Information to provide broader access to essentiad information about crimes and
offenders, and the Police Reporting Occurrence System (PROS), which would be the
internal operational records management system of the RCMP. The five-year Action
Plan envisages outreach to the provinces and territories in order to establish a nation-wide
information sharing system. When this system has been fully implemented and the
provinces and territories have become full partners in it, the coordination and sharing of
information about CFPOA cases could be significantly enhanced. In the meantime, it
would appear that the only system to which al the police agencies have access is the
Canadian Palice Information Centre (CPIC), which does not provide information about
ongoing investigations, or investigations that have been declined or terminated.

Prosecution

The Attorney Genera of Canada and the Attorneys General of the provinces have
concurrent jurisdiction over the prosecution of offences, such as the offence under the
CFPOA, which are contained in federal statutes other than the Crimina Code. The
Federal Prosecution Service of the Department of Justice? is the relevant prosecution
authority with responsibility to represent the Attorney General of Canada in such cases.
According to the Federal Prosecution Service (FPS) Review?®, the FPS is primarily
responsible for drug prosecutions, regulatory prosecutions, mutual legal assistance and
extradition. In addition, the FPS Deskbook states that the Attorney General of Canada
has the authority to prosecute in cases including the following: 1. the prosecution takes
place in the territories; 2. a person other than afederal official lays the information, which
is then by arrangement or practice referred to a federa prosecutor; and 3. where a
provincial attorney-general has conferred authority on the federal Attorney-Genera to
prosecute a specific charge. According to a provincial prosecutor who participated in the
meetings, the FPS traditionally had the primary responsibility for prosecuting offences
under independent federal statutes other than the Criminal Code, but the evolving practice
has been for the provincial authorities to take increasing responsibility in this regard.*

The lead examiners note that the Federal Prosecution Service Review (2002)
recommends that the FPS should meet with the provinces and territories to examine how
the prosecution function and prosecution resources in the country could be collectively
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managed and rationalized, and that the FPS should initiate the establishment of a federal-
provincial network of prosecutors with expertise in complex cases for the purposes of
knowledge sharing, advice and support. More specificaly, the lead examiners note that
in the Report to Parliament of 23 October 2002 by the Minister of Justice and the
Minister of Foreign Affairs and International Trade on the implementation of the
Convention and the CFPOA, it is stated that “prosecutions will be infrequent and require
specialized knowledge in this area, which could, for practical reasons, be obtained and
maintained by Justice Canada’.

Commentary

The lead examiners appreciate the challenges posed by working within
the framework for the division of criminal powers mandated by the Constitution, and
the uniquely Canadian criminal justice system that has evolved from this. They believe
that the system is generally effective, but feel that in addressing offences under the
CFPOA, the system could be reinforced by establishing a coordinating role for one of
the principal agencies responsible for the implementation of the CFPOA for the
purpose of collecting information from the police and prosecutorial authorities about
investigations and prosecutions. This information could be available to the various
police and prosecutorial authorities in order to be able to verify whether a particular
case under the CFPOA is already under investigation, etc. It could also be available
for the purpose of preparing the Annual Report to Parliament on the implementation
of the Convention and the CFPOA. The lead examiners view such an initiative as
particularly important in light of the current absence of a federal-provincial wide data
system containing case related information, and the absence of a formal process for the
sharing of information between the relevant agencies. Moreover, the lead examiners
encourage the federal government in achieving the goals set under the Integrated
Justice Information Action Plan, which should significantly enhance information
sharing between the relevant agencies once the provinces have become full partners in
its implementation. They also welcome the announcement that the RCMP will work
with its partners to establish a protocol requiring police agencies to inform the RCMP
about CFPOA-related cases.

The lead examiners also believe that the coordinating role could include
maintaining specialized knowledge on the CFPOA, to be available to the provincial
(and where applicable, municipal) authorities involved in the enforcement of the
offence, consistent with the statement in the Report to Parliament of 2002. They note
that investigating and prosecuting offences under the CFPOA would normally involve
a high level of expertise necessitating complicated financial analysis. The lead
examiners also note that the federal government has previously taken on a
coordination role with respect to certain other offences with unique enforcement
challenges (e.g. telemarketing fraud) and believe that the offence under the CFPOA
also lends itself to such an approach, especially in light of the complex international
issues that it raises.

Practical Difficulties related to Search and Seizure

Mechanisms for the effective search and seizure of documents relevant to the
investigation and prosecution of cases involving the bribery of foreign public officials are
central to the effective enforcement of the CFPOA as well as for satisfying Canada’'s
obligations for the provision of mutual legal assistance to other parties to the Convention.
In reviewing the legal and procedural framework for the search and seizure of documents
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in Canada, in particular financial records, the lead examiners identified the following
issues: 1. practical difficulties in respect of search warrants for financial institutions; and
2. the use of evidence in criminal proceedings that was obtained through search warrants
executed in non-criminal or regulatory proceedings.

Obtaining and Executing Search Warrants on Financial Institutions

In a brief submitted to the Standing Committee on Legal and Congtitutional Affairs
Concerning Bill C-24 (organized crime legislation) by police agency representatives it
was stated that the obtaining of search authorizations places onerous demands on police
agencies, requiring the preparation of thousands of pages of documents® and in a
message from the Executive Officer of the Canadian Police Association, it was stated that
“a typical search warrant authorization for proceeds of crime cases could take six to
eighteen months to prepare’.® These delays have been attributed to legal thresholds that
have been established as aresult of the interpretation of section 8 of the Canadian Charter
of Rights and Freedoms.” The overall recommendation in the brief submitted to the
Standing Committee was that due to the onerous demands placed on police agencies,
there is a need to streamline the criteria for obtaining the courts approval. The
representative of the Ontario Provincia Police who participated in the on-site meetings
concurred in this assessment. He also stated that it is not unusual for an investigation to
completely stall owing to these obstacles. A representative of the RCMP indicated that in
his experience search warrants for complex cases involving economic crimes can take
weeks or months to prepare.

The participants from the various police agencies also described significant delays in
executing search warrants that have been served on financial ingtitutions. For instance, in
the province of Ontario it can take months or years for a financial institution to produce
requested documents.® Representatives of the Attorney-Genera of Ontario’s office, the
Ontario Provincia Police and the Toronto police stated that they have lobbied the federal
government to put into place legidation on production orders, in order that search
warrants are not necessary to obtain financial information. The principal advantage of
this method is that the custodian of the documents is required to deliver or make them
available within a certain time limit. In a recent initiative of the federal government on
the review of lawful access laws (i.e. interception of communications and search and
seizure of information by law enforcement and national security agencies),’ the
Government states that legisative proposals are currently under consideration to create
the authority for a general production order in the Criminal Code.®® The availability of
this authority should also enhance Canada’'s ability to obtain and provide mutua legal
assistance in the form of access to bank records, since it is not possible for Canadian law
enforcement authorities to execute a Canadian search warrant abroad, and vice-versa.

Another potential obstacle to obtaining search warrants for accessing financia
records from financia institutions is the specificity of information that is required in the
warrant. In order to obtain a“ specific search warrant” under section 487 of the Criminal
Code, the name of the bank, and location of the branch or bank or transit number is
required. An official from the Department of Justice stated that this is not an obstacle to
obtaining a search warrant, because pursuant to section 487.01 of the Criminal Code a
“genera search warrant”™ is available in the absence of such information where there are
reasonable grounds to believe that the relevant information is present in a financia
ingtitution in Canada. The Department of Justice official added that Canada has the
ability to respond to a search warrant nation-wide, and that in practice a general warrant
would be served on all of Canada’ s banks (of which there are twenty main ones). On the
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other hand, the Ontario Provincial Police indicated that bank information can only be
obtained through a specific search warrant.

Use of Evidence obtained through Search Warrants executed in Non-criminal or
Regulatory Proceedings

It is not unusua for the execution of a search warrant in non-criminal or regulatory
proceedings to disclose evidence of a criminal offence. Examples of situations in which
this could occur in relation to foreign bribery include the following: 1. Tax information
that relates to a bribe given to a foreign public official could be obtained as the result of
the execution of a search warrant in a regulatory investigation into a case involving tax
evasion; 2. A search warrant executed under provincial civil procedure legidation for the
purpose of obtaining evidence in a civil law suit could disclose evidence of foreign
bribery; and 3. A production order obtained under section 29 of the Canada Evidence Act
in acivil proceeding for the purpose of inspecting and taking copies of any entriesin the
books or records of a financia institution could contain evidence of bribing a foreign
public official. Pursuant to section 8 of the Charter, the admissibility in crimina
proceedings of evidence that has been obtained in a regulatory process has been
challenged before the courts, as it was obtained pursuant to a process that requires a lower
standard than required by the criminal process. The Department of Justice referred to
three recent decisions of the Supreme Court of Canada on thisissue®, in which the Court
took a cautious approach to admitting evidence of this nature in a criminal proceeding.
Thus there remains some uncertainty about the use of such evidence in fact situations
different from those considered by the Court. The RCMP representative indicated that in
response to the cautious approach taken by the Supreme Court of Canada, where there is
concern about the admissibility of such evidence, the RCMP would “cleanse” the
information by executing a search warrant on itself. It is not clear, however, whether
there is a Canada-wide policy on the use of thistechnique, including whether it is used by
the provincia and municipal police forces. In addition, the lead examiners were not
provided with supporting case-law on its effectivenessin practice.

Commentary

The ongoing review by the federal government of lawful access laws
could be an opportunity to address a broader range of issues concerning search and
seizure, especially in light of the substantial body of law that has evolved on an
incremental basis since 1982 under section 8 of the Canadian Charter of Rights and
Freedoms. In particular, the lead examiners recommend that the parameters of the
review be broadened to address the following issues, which relate to the effectiveness of
search and seizure for the purpose of investigating cases involving the bribery of
Joreign public officials: 1. Consideration of how the criteria for obtaining search
warrants for the purpose of obtaining access to financial records can be streamlined.
2. Clarification of the availability of general search warrants for the purpose of
obtaining access to financial records; and 3. Clarification on the collection and use of
evidence in criminal proceedings obtained in a regulatory process. Moreover, the lead
examiners welcome the announcement following the on-site visit that a bill has been
tabled in Parliament (12 June 2003), which proposes, inter alia, amendments to the
Criminal Code that would provide the authority for judges or justices to make general
and specific production orders in respect of all criminal offences for the purpose of
compelling the custodians of documents and data to produce information within a
specified period. The lead examiners believe that the availability of production orders
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for the offence of bribing a foreign public officials could enhance the ability of law
enforcement authorities to obtain access to bank records relevant to the investigation of
CFPOA offences as well as the provision and obtaining of mutual legal assistance in
the form of access to bank records, and recommend that the effectiveness of these
orders be followed-up once there has been sufficient practice.

Elements of the Offence under the CFPOA

Facilitation Payments

Section 3(4) of the CFPOA provides an exception to the offence of bribing a foreign
public officia for a“loan, reward, advantage or benefit...made to expedite or secure the
performance by a foreign public officia of any act of a routine nature that is part of the
foreign public officid’s duties or functions’. An inclusive list of actions of a routine
nature that would qualify for the exception is provided, and includes “the issuance of a
permit, licence or other document to qualify a person to do business’ and “the processing
of official documents such as visas and work permits’. The exception is quite similar to
the one under the U.S. Foreign Corrupt Practices Act (FCPA), and like the U.S. exception
it is not expressly limited in its application to “small” facilitation payments. However,
the U.S. exception is limited to a “payment”, whereas the Canadian exception covers “a
loan, reward, advantage or benefit”. The exception in the CFPOA would therefore appear
to be open to a broader interpretation. It is, however, Canada's position that the
definition of facilitation payments in the CFPOA makes it sufficiently clear that such
payments fall within Commentary 9 to the Convention.

The Canadian courts have not yet interpreted the exception; nor has any officia
guidance or interpretive rules been provided by the Department of Justice. However, the
Canadian International Development Agency (CIDA) issued aguideline in its publication
entitled Anti-Corruption Programming: A Primer®, stating that “facilitation payments are
typically small payments to low-level government officias to speed up a process which it
is the officia’s job to do”—such as issuing licenses or permits, clearing goods through
customs, etc”. It also states that “small is relative—to the bribee’'s income and to the
briber’s potential rewards’.

The officia from the Department of Foreign Affairs and International Trade who
participated in the on-site meetings explained that because the CFPOA is an independent
piece of federa legidation expresdy stating in its title that it is for the purpose of
implementing the Convention, the courts could be guided by the Convention in
interpreting the offence in the CFPOA, including the exception for facilitation payments.
In support of this paosition, the Canadian authorities referred the lead examiners to two
Supreme Court of Canada decisions', one Federal Court of Appeal decision™, and cited
several other Supreme Court of Canada decisions involving various human rights issues.™

Corporate and criminal defence lawyers from the private sector who participated in
the meetings expressed a high level of dissatisfaction with the exception for facilitation
payments. The opinion of some lawyers was that the exception creates a large area of
uncertainty, and some of them also felt that it should be repealed.

Commentary

As noted in the Phase 1 Report of Canada, the exception under the
CFPOA for facilitation payments “may affect the implementation of the Convention™.
The lead examiners are of the view that the Canadian authorities should consider
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issuing some form of guidance to assist in the interpretation of this exception.
However, they consider that nothing learned in the on-site review leads to the
conclusion that the exception interferes with the effective enforcement of the CFPOA.
The lead examiners recommend that this issue be revisited once there has been
sufficient practice under the CFPOA.

Reasonable Expenses Incurred in Good Faith

Section 3(3)(b) of the CFPOA provides ancther exception to the offence of bribing a
foreign public official where a loan, reward, advantage or benefit “was made to pay the
reasonable expenses incurred in good faith by or on behalf of the foreign public official”
that relate directly to (i) the promaotion, demonstration or explanation of products and
services, or (ii) the execution or performance of a contract with a foreign state. Again,
the provision is very similar to one under the U.S. FCPA, except for the following two
differences: 1. The FCPA provides an affirmative defence, thus necessitating that the
defendant raises and proves it. On the other hand, since the CFPOA provides an
exception, the prosecution would have the burden of proving beyond a reasonable doubt
that the exception does not apply. 2. The FCPA expressly states that “travel and lodging
expenses’ are of the nature of the expenditures targeted by the defence, whereas the
CFPOA does not contain this information.

Similar to the exception for facilitation payments, the courts in Canada have not yet
interpreted the provision. In addition, it is not the practice of the federal Department of
Justice to issue interpretive guidelines or provide advice on the application of the law."’
However, officials from Canada s Department of Justice explained that this exception is
not open to abuse as it is their opinion that it is not prohibited by the Convention, and
they believe that the presence of the language “reasonable’ provides the courts with
sufficient direction for interpreting its application, as Canadian courts are accustomed to
interpreting the notion of reasonableness in various contexts under Canadian law (e.g.
reasonable grounds, reasonable person and reasonable belief). The Canadian authorities
contended that the “reasonable’ standard should not be considered too broad, as it would
be interpreted in light of the circumstances on a case-by-case basis, and would exclude
crimina activities.

Commentary

As noted in the Phase 1 Report of Canada, the exception under the
CFPOA for reasonable expenses incurred in good faith “may affect the
implementation of the Convention”. In the absence of case law or official guidance on
the application of this exception, the lead examiners are of the view that this issue
needs to be followed-up once Canada has had sufficient practice under the CFPOA.
However, the lead examiners consider that nothing learned at the on-site visit leads to
the conclusion that this exception interferes with the effective enforcement of the
CFPOA.

“For Profit” Requirement

The offence of bribing a foreign public officia under section 3(1) of the CFPOA
appliesin respect of a person who bribes “in order to obtain or retain an advantage in the
course of business’, and section 2 defines “business’ as “any business, profession, trade,
calling, manufacture or undertaking of any kind carried on in Canada or €l sewhere for
profit”. The Convention does not distinguish between bribes for the purpose of obtaining
or retaining an advantage in the course of business for profit or not for profit. During the
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passage of the Corruption of Foreign Public Officials Bill through Parliament in late
1998, the Senate voiced concern about the purpose of the “for profit” requirement. In
particular, it was unclear to members of the Senate whether non-profit corporations were
excluded from the ambit of the CFPOA, but in the end they accepted inclusion of the
requirement on the basis of assurances that it “fits the OECD Convention, which was to
deal with business transactions’, and that if a non-profit organization was “in the business
of making a profit”, it would be covered.™®

During the Senate debates, the question was raised whether the “for profit”
requirement was intended to exclude non-profit corporations from the application of the
CFPOA or cases where the transaction in question was for the purpose of creating a
profit. These same questions were raised at the on-site visit. Officials from the
Department of Justice stated that the CFPOA targets transactions that are for profit', and
provided as an example of non-application the case where a person pays a foreign public
official in order to obtain hisher child’'s release from prison. On the other hand, an
official from the Department of Foreign Affairs and International Trade (DFAIT) stated
that the for profit requirement refers to the business and not the transaction, but that in
determining whether the business is for profit the focus is not on the entity in question.
The official from DFAIT aso indicated that guidelines on the interpretation of this
concept are not necessary as the term is self-explanatory.

The CFPOA does not exempt from its application non-profit corporations, as it
applies to “every person”, which is given a sufficiently broad interpretation for this
purpose under section 2 of the Crimina Code. However, it remains unclear what is
captured by the term “for profit”, and the explanations given by the Canadian authorities
have not clarified the issue. Moreover, even though non-profit corporations are covered
by the term “person”, it is still possible that the term “for profit” could result in excluding
the application of the offence to them in practice. One official from the DoJ pointed out
that a non-profit corporation would not be excluded if the transaction in question was
carried out for profit. However, by definition non-profit corporations do not make a
profit and their accounting trestment differs accordingly.

The non-profit sector in Canada is quite sizable, and as of 2001, it comprised 180 000
incorporated non-profit groups of which approximately 80,000 were charitable
organizations. The sector employed almost 1.3 million people (almost 10 per cent of
working Canadians), and had annual revenues of $90 billion and assets of more than
$100 hillion®® The non-profit sector in Canada is extremely diverse, and has, since the
mid 1990's become more competitive, with non-profit companies operating like large
business firms, producing surpluses for sustainability and competing with other non-profit
as well as for-profit companies® In addition, certain non-profit organizations, including
trade associations and chambers of commerce as well as technological design or testing
units and bodies carrying out economic or management studies, are founded by particular
industries and are primarily financed and controlled by them.” Therefore, a requirement
that results in practice in the non-application of the CFPOA to non-profit companies
would create a substantial gap in the coverage of the foreign bribery offence.

Moreover, the question remains whether for-profit companies might be able to
describe individual transactions as not for profit in order to escape the application of the
offence, and whether a bribe emanating from the public sector could escape the “for
profit” designation.
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Commentary

The lead examiners believe that the term “for profit” in the CFPOA is
very unclear and that there is a high degree of uncertainty about its application. The
explanations of the Canadian authorities did not convincingly dispel concerns about
the possibility of the non-application of the CFPOA to non-profit companies, and the
lead examiners believe that such a gap in the CFPOA would result in the non-coverage
of a sizable sector in the Canadian economy. Moreover, it is uncertain whether the
“for profit” requirement might enable for-profit companies to escape the application of
the CFPOA in certain circumstances by describing the transactions in question as not
for profit, and whether bribes emanating from the public sector could also escape
coverage. The lead examiners therefore recommend that the Canadian authorities
consider amending the part of the definition in section 2 of the CFPOA that results in
the requirement that the purpose of the bribe be for obtaining an advantage in the
course of business for profit.

Liability of Legal Persons

Pursuant to section 2 of the Criminal Code, legal persons are liable for criminal
offences, including an offence under the CFPOA. The standard of liability, which is
contained in the common law, is commonly known as the “identification theory”. The
leading case on this principle is the decision of the Supreme Court of Canadain Canadian
Dredge and Dock Co. v. The Queen [1985] 1 S.C.R. 662, in which it is stated that liability
can be attributed to a company when an offence is committed by a “directing mind” or
“ego” of the corporation. The Court provided that the “directing mind” could be located
in the board of directors, the managing director, the superintendent, the manager or
anyone else to whom the board of directors has delegated the governing executive
authority of the corporation. The corporation can be held liable for the act of the
directing mind where the action taken by him/her was within the field of operation
assigned to him/her, was not totally in fraud of the corporation, and was by design or
result partly for the benefit of the company. In addition, the Court stated that where acts
of the ego of the corporation are taken within the assigned manageria area, corporate
criminal liability may be triggered regardless if there has been a formal delegation, there
is awareness of the activity in the board of directors or the officers in the company, or
there has been an express prohibition. In 1993, the Supreme Court qualified the notion of
a directing mind further in Rhone v. Peter A.B. Widener, [1993] 1 S.C.R. 497 by stating
that “the key factor which distinguishes directing minds from normal employees is the
capacity to exercise corporate policy, rather than merely to give effect to such policy on
an operational basis’.

Thus it would appear that corporate liability can in effect only be triggered by the acts
of persons with the authority to devise or develop corporate policy, and thus would
normally be limited to the acts of a company’s senior corporate officials. However,
following the decision in Rhone, there has been one case [R. v. Church of Scientology of
Toronto and Jacqueline Matz (1997), 116 C.C.C. (3d) 1 (Ont. C.A.)] in which the Ontario
Court of Apped located the “directing mind” at a lower level of authority (i.e. the
appellant was a case officer and the director of operations of one of the management arms
of the legal person), in alegal person with a decentralized decision-making structure. As
a result, the law in this area has been described as in a state of flux.Z The current
approach has been criticized for encouraging the isolation of senior corporate officials to
ensure that they are not aware of any doubtful conduct.?*
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In 2002 the Government of Canada accepted the conclusion of the Standing
Committee on Justice and Human Rights that “the Government table in the House
legislation to deal with the criminal liability of corporations, officers and directors’. The
Government accepted the conclusion of the Standing Committee that legidative change is
required and stated that it intends to present specific proposals in the House of Commons
in 2003® This initiative was undertaken largely in response to concerns about safety
issues in the wake of a mining disaster in 1992, and due to widespread concerns that the
current law on corporate liability, which has evolved through court decisions on case-by-
case basis, isinadequate for modern conditions. During the hearings held by the Standing
Committee there was virtually no support for the current model of corporate liability,
which was viewed as enabling corporations to hide behind their more complex decision-
making processes and exposing smaller companiesto liability.”® Under the Government’s
proposals, the law on corporate criminal liability would be reformed to clarify and expand
its application to the following cases’: 1. Where a senior person with policy or
operational authority (a) commits an offence personaly, or (b) has the necessary intent
and directs the affairs of the corporation in order that lower-level employees carry out the
illegal act, or (c) fails to take action to stop criminal conduct of which he/she is aware or
wilfully blind; and 2. For crimes of negligence®, where the acts and omissions of a
corporation’s representatives taken as a whole deviate significantly from the standard
normally expected in the circumstances, even if no single individual has acted with
criminal negligence. In addition, the principles of sentencing in the Crimina Code would
be amended to provide more guidance when determining the appropriate sentence for a
corporation.

Statistics on the application of criminal liability to domestic bribery cases involving
legal persons have not been provided. The representative of the Ontario Ministry of the
Attorney General stated that he has prosecuted legal persons for domestic bribery
offences, including secret commissions offences under section 426 of the Criminal Code.
However, the public perception of prosecutoria activity in this area would appear quite
different, if the perception of a media representative, who reported in 2001 that there has
not been a single court case brought against a Canadian company for bribery, is widely
shared.® Nonetheless, the CFPOA case currently before the court in Alberta, involves
charges against the company Hydro Kleen Group Inc.

Commentary

The lead examiners welcome the most recent initiative of the
Government of Canada to reform the law on corporate criminal liability by clarifying
(through codification) and expanding its scope, and believe that the revised law would
significantly improve the effectiveness of the liability of legal persons for the bribery of
a foreign public official. In addition, the lead examiners recommend that the issue of
corporate criminal liability be followed-up once Bill C-45 [“An Act to amend the
Criminal Code (criminal liability of organizations)”’] has been enacted and has been in
place long enough for the Working Group to assess its effectiveness in practice in
respect of CFPOA cases.

Jurisdiction over the Offence under the CFPOA

In Phase 1, some concerns were expressed by the Working Group that Canada's
decision to not establish nationdlity jurisdiction over the offence of bribing a foreign
public official under the CFPOA could create a gap in coverage. However, it is the
position of the Government of Canada that territorial jurisdiction is very broadly
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interpreted by Canadian courts, and that it is a very effective basis of jurisdiction. The
Canadian authorities a'so maintain that its policy decision on this matter is consistent with
Canadian law and legal history, and its obligations under the Convention.

Pursuant to the Criminal Code, Canada has established extraterritorial jurisdiction
over offences including the following: air piracy, the sexual exploitation of children,
terrorist acts, offences against internationally protected persons, the protection of nuclear
material, torture, war crimes, murder and bigamy. The Canadian authorities explain that
nationality jurisdiction was not established over the foreign bribery offence because it has
generally been the policy to only take extraterritorial jurisdiction where there has been a
treaty obligation to do so.

With respect to the effectiveness of territorial jurisdiction, the Canadian authorities
referred to four court decisions regarding the extent of a connection that is required
between an offence and Canada. Theleading caseisR v. Libman [1985] 2 S.C.R. 178, in
which the Supreme Court of Canada stated that “...all that is necessary to make an
offence subject to the jurisdiction of our courts is that a significant portion of the
activities constituting that offence took place in Canada’ and that “it is sufficient that
there be a ‘real and substantial link’ between an offence and this country”. In R v.
Libman, the facts involved a fraudulent telephone sales scheme, in which the whole
operation that made it function had taken place in Canada. Thus the court found that the
fact that the victims were harmed outside Canada did not exclude liability. The value of
the other three cases™ as support for the position of the Canadian authorities appeared
rather ambiguous, because in two of the cases the fact situations involved substantial
physica links with Canada (the third case concerned a request for extradition), and in
effect an element of the offences had taken place in Canada. The uncertainty about the
effectiveness of territorial jurisdiction in respect of the CFPOA offence was confirmed by
statements of the representatives of the Ontario Provincial Police and the Ontario
Ministry of the Attorney General that jurisdiction could not be exercised where a person
made a telephone call from Canada to set up a meeting with a foreign public official, and
then flew from a Canadian airport to a foreign jurisdiction to meet with the foreign public
official, in order to make an offer or promise or gift. The Canadian authorities point out
that the interpretation of the law on criminal jurisdiction provided by the authorities in
Ontario has not, however, been tested before the courts.

Commentary

The lead examiners are not convinced that territorial jurisdiction under
Canadian law is broad enough to enable the effective application of the offence under
the CFPOA. In their view an element of the offence would likely be required by the
courts to have taken place in Canada. In addition, the lead examiners note that,
although it has generally been the policy of Canada to only take extraterritorial
jurisdiction where there has been a treaty obligation to do so, there have been
exceptions to this rule. The lead examiners therefore recommend that the Government
of Canada reconsider its position in this respect. In the event that Canada does not
choose to establish nationality jurisdiction, the lead examiners recommend that this
issue be followed-up once there has been sufficient practice under the CFPOA to
assess the effectiveness in practice of territorial jurisdiction.

Prosecutorial Discretion

In Canada, the prosecutorial authorities are required to consider two principal issues
when deciding whether to prosecute a particular case—whether there is a “reasonable

IMPLEMENTING THE OECD ANTI-BRIBERY CONVENTION: REPORT ON CANADA —ISBN-92-64-017577 © OECD 2005



38 —MECHANISMS FOR THE EFFECTIVE PROSECUTION OF FOREIGN BRIBERY OFFENCES

prospect of conviction”, and if there is, whether the prosecution isin the public interest.>
Prosecutorial discretion comes into play in relation to the second test, and, although it
may be appropriate in some cases to obtain the views of the investigative agency, it is
ultimately the Crown counsel who must decide independently whether the public interest
requires prosecution.® The Federal Prosecution Deskbook lists the public interest factors
that may be considered in making this decision, which include such matters as the
seriousness or triviality of the alleged offence, significant mitigating and aggravating
circumstances, and the likely length and expense of a trial. The representatives of the
Federal Prosecution Service (FPS) advised that factors such as these would not be
determinative, and that all the circumstances of a case would be weighed.

Certain public interest considerations could potentidly involve conflicts of interest,
and one such factor is included in the list in the FPS Deskbook—*whether prosecuting
would require or cause the disclosure of information that would be injurious to
international relations, national defence, national security or that should not be disclosed
in the public interest”. Hypothetical cases that could create a conflict of interest include
those where prosecuting a high ranking political figure who has allegedly bribed aforeign
public officia could cause embarrassment to Canada, or a bribery transaction involving a
contract with a foreign government could harm international relations if prosecuted. The
Deskbook partly negates the potential for certain considerations to create a conflict of
interest by providing, under the list of “irrelevant criteria’, the “ possible politica
advantage or disadvantage to the government or any political group or party”. However,
some ambiguity on Canada's position in this regard has resulted from the inclusion of the
following statement of the Canadian government in the letter accompanying the
transmission of the Canadian Instrument of Ratification of the Convention®:

As noted during the negotiations, in accepting the language of Article 5 of
this Convention as written, Canada does so on the clear understanding that the
obligation contained in this article is to ensure that investigation and prosecution of the
bribery of a foreign public official is not influenced by improper considerations of
national economic interest, the potential effect on relations with another state, or the
identity of the natural or legal entities involved.

From this statement, it could appear that Canada intended to reserve an exception to
Article 5 where proper considerations of national economic interest, etc, exist.

The FPS Deskbook recommends that, where a decision is made not to institute
proceedings, a record be kept of the reasons therefor. Otherwise, there is no formal
procedure for ensuring the independence of the prosecutoria authorities in making a
decision to not prosecute in a potential conflict of interest situation. A representative of
the FPS indicated that, however, in practice, in a potential conflict of interest situation,
the federal prosecutor could refer the case to a provincia attorney-general’s office or to a
special prosecutor, but conceded that there is no direction in this respect contained in
guidelines. The Canadian authorities explain that all federal prosecutors are subject to the
functional authority of the Assistant Deputy Attorney-General (Criminal Law), a senior
officer within DoJ, who is indtitutionally insulated from political pressures. They aso
emphasize that there is a strong culture of prosecutorial independence in Canada at both
the federal and provincia levels, and that political interference in the exercise of
prosecutorial discretion would be dealt with harshly in both the judicial and political
arenas. Nevertheless, in order to reinforce the recommendation in the Deskbook
concerning the recording of reasons for non-prosecution, the Canadian government
announced following the on-site visit that it intends to provide further particulars in
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respect of it through amendments to the Deskbook, which should be available on the DoJ
website within two months.

Commentary

The lead examiners recommend that the guidelines in the FPS
Deskbook regarding the exercise of prosecutorial discretion be amended to clarify that,
in investigating and prosecuting the bribery of a foreign public official, there are no
proper considerations of national economic interest, the potential effect on relations
with another state, or the identity of the natural or legal entities involved. In addition,
the lead examiners believe that there is a potential for conflict of interest situations to
arise in certain CFPOA cases, because of the nature of the parties involved, and that
the exercise of prosecutorial discretion should therefore include safeguards to protect
against political interference. The lead examiners are confident that the culture of
prosecutorial independence is strongly entrenched in the Canadian criminal justice
system, but in the absence of formal safeguards, they recommend that Canada establish
guidance to prosecutors on how to proceed when they decline to prosecute a case that
potentially involves one of the public interest factors listed in the FPS Deskbook. The
lead examiners welcome the initiative to particularize the recommendation in the FPS
Deskbook on the recording of reasons for decisions to not prosecute as an important
step.

Sanctions

Criminal Sanctions

The annual report by the Minister of Foreign Affairs and International Trade and the
Minigter of Justice to Parliament on the implementation of the Convention and the
enforcement of the CFPOA, pursuant to section 12 of the CFPOA, will provide
information about sanctions and charges under the CFPOA for both natural and legal
persons®, and the Canadian authorities indicate that efforts will continue to gather the
relevant information for the purpose of the report. It is, however, not clear whether
further information that would assist in evaluating the effectiveness of those sanctions,
such as the amount of the bribe and the proceeds of bribery, will be included. In any
case, at this time, in the absence of convictions under the CFPOA, an analysis of the
effectiveness of sanctions is not possible. A certain amount of information has been
provided about the sanctions that have been imposed in nine domestic bribery-related
cases under the Criminal Code dating from 1977 to 1994.% The terms of imprisonment
imposed ranged from 90 days intermittent to 3 years (with the mgjority of termsin the 6
to 12 month range). Fines were imposed in two cases; one of $7,500 (or 6 months on
each count of two) and one of $12,000 (and one day, or in the aternative 12 months). In
addition, the lead examiners note that at this time statistical information compiled by the
Government of Canada about sanctions for other offences does not distinguish between
natural and legal persons, and has been collected from the provincial and territorial courts
of nine out of thirteen jurisdictions®, representing 80 per cent of the overall caseload in
Canada.

Statistical information collected by the Canadian government on sanctions does not
differentiate between convictions that have been obtained through the plea-bargaining
process and those through ordinary trial proceedings.® Since it is estimated that plea-
bargaining is employed in 80 to 90 per cent of criminal cases®, it is likely that most
CFPOA cases will be dealt with through this process® For this reason, essential
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information is needed to be able to determine whether sanctions under the CFPOA that
have been imposed through plea-bargaining are effective, proportionate and dissuasive.

Pursuant to section 426.37 of the Criminal Code, where an offender is convicted of a
“designated offence” (which includes an offence under the CFPOA)® and the court is
imposing the sentence, the court has the authority to order forfeiture of the proceeds of
crime upon application by the Attorney-General.** An official from the FPS explained
that members of the FPS would automatically apply for forfeiture where such a request
was supported by the evidence. Furthermore, he advised the lead examiners that the
provincial attorneys-general take a less active role in this respect, but that they are
changing.

Commentary

At this time, it is not possible to assess the effectiveness of the criminal
penalties for the offence of bribing a foreign public official under the CFPOA, due to
the absence of convictions. The lead examiners therefore recommend that this issue be
Jollowed-up once there has been sufficient practice under the CFPOA. In addition,
they recommend that, in order to be able to make a complete assessment of Canada’s
implementation in practice of Article 3 of the Convention on sanctions, the Canadian
authorities compile information in a manner that differentiates between the sanctions
Jor legal persons versus natural persons and includes information about the forfeiture
of bribes and the proceeds of bribery, and that they consider differentiating between
the sanctions obtained through the plea-bargaining process as opposed to those
obtained through ordinary trial proceedings.

Non-Criminal Consequences

The CFPOA does not impose additional civil or administrative sanctions upon a
person convicted of the bribery of a foreign public official; nor are specific civil or
administrative sanctions provided elsewhere in the law. However, the policy approach of
certain key agencies of the Canadian government involved in providing contracting and
financing opportunities to Canadian firms, where their clients have been convicted of the
bribery of foreign public officias is worth reviewing. Thus the lead examiners looked at
the following agencies: 1. Export Development Canada (EDC), 2. The Canadian
International Development Agency (CIDA), which is involved in providing contracting
opportunities to Canadian firms operating in developing countries; and 3. Public Works
and Government Services Canada, the centra federal agency involved in public
procurement.

EDC prepared a written presentation on how it addresses the issue of foreign bribery
under the CFPOA for the purpose of the on-site visit.** This presentation restates the
affirmation in EDC’s Code of Business Ethics that “EDC will not support a transaction
that involves the offer or giving of a bribe, and will exercise reasonable diligence and
care not to support unknowingly such a transaction”. It also provides an Action
Statement on Bribery and Corruption outlining the steps that must be carried out by EDC
staff involved in processing applications for support, including the obtaining of an anti-
corruption declaration and informing applicants about the legal consequences of bribery.
With respect to the policy regarding applicants convicted of foreign bribery, the
presentation states that EDC's response will be determined by factors including the
deterrent effect of the sentence and subsequent actions demonstrating rehabilitation.”
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CIDA requires al contribution agreements to contain a clause in which the company
in question “declares and guarantees that no offer, gift or payment, consideration or
benefit of any kind, which constitutes an illegal or corrupt practice, has been made or will
be made to anyone (by the company), either directly or indirectly, as an inducement or
reward for the award or execution of (the) Contribution Agreement”. According to an
administrative bulletin (99-7), this clause must be inserted in all aid-related contracts,
including abridged contracts, standing offers and contribution agreements of all branches.
Nevertheless, there were some guestions about CIDA’s policy in cases where wrongdoing
is established after funding has been provided. Representatives of CIDA explained that
in cases where, for instance, a company had been convicted of bribery in relation to the
contract with CIDA, a forensic audit would be performed to determine whether the
specific funds provided by CIDA for a project had been used to bribe the foreign public
official. However, it is not evident that such an audit could conclusively determine
whether CIDA funds have been used as part of a bribe. The Canadian authorities indicate
that CIDA’s auditors are exploring the possibility of conducting joint audits with other
donorsto more effectively verify and trace the use of funds.

According to a document entitled “Instructions to Bidders/Contractors’ issued by
Public Works and Government Services Canada (PWGSC), Canada may reject abid for a
public procurement contract where the bidder or any employee or subcontractor included
as part of the bid has been convicted under section 121 (“frauds on the government”), 124
(“selling or purchasing office”), or 418 (“sdling defective stores to Her Majesty”) of the
Criminal Code. The PWGSC may also reject a bid where, with respect to current or prior
transactions with the Government of Canada, evidence, satisfactory to Her Majesty, has
been received of “fraud, bribery, fraudulent misrepresentation or failure to comply with
any law protecting individuals against any manner of discrimination”. Thus, authority is
not provided to reject a bid where there is a conviction of foreign (or domestic) bribery
with respect to a prior transaction that was not with the Government of Canada.

Commentary

In light of the absence in Canada of additional civil or administrative
sanctions upon persons and entities convicted of the bribery of a foreign public official,
the lead examiners recommend that the Canadian authorities consider revisiting the
policies of agencies such as EDC, CIDA and PWGSC on dealing with applicants
convicted of bribery and corruption for determining whether these policies are
sufficiently effective for the purpose of deterring companies that deal with them from
engaging in the bribery of foreign public officials.”*
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Notes
1 See discussion on the provinces and municipalities in terms of their economiesin: OECD Territorial
Reviews: Canada (2002), at pp. 34, 58, 84 and 238.
2. The Federal Prosecution Service is headed by the Assistant Deputy Attorney General (Criminal Law)

and consists of the Criminal Law Branch (in Ottawa), regional prosecutors working in the Department’s
twelve regional offices and sub-offices, and the prosecutors with the Competition and Consumer Law
Division within the Departmental Legal Services Unit at Industry Canada. In addition, the Criminal Law
Branch in Ottawa is composed of the Strategic Prosecution Policy Section, which coordinates the
Department’ s participation in the Proceeds of Crime Units and the Crimina Law Section. The Criminal
Law Section consists of various groups, including the International Assistance Group, which carries out
the responsibilities of the Minister of Justice as the central authority for Canadain extradition and mutual
legal assistance matters (Department of Justice Canada).

3. Federal Prosecution Service Review (Department of Justice, 2001). The steering committee consisted of
representatives from the Department of the Solicitor General, the RCMP, Health Canada, the Treasury
Board Secretariat and Privy Council Office, and senior officials from the Department of Justice who
were selected to oversee the Review.

4, The CFPOA case against the Hydro Kleen Group Inc., which was before the courts at the time of the on-
site visit, was being prosecuted by the Alberta Attorney-General. The Canadian authorities point out that
this might have been due to the investigation having initially focussed on the secret commissions offence
under the Criminal Code.

5. Brief to the Senate Standing Committee on Legal and Constitutional Affairs Concerning Bill C-24 [An
Act to amend the Criminal Code (Organized Crime and Law Enforcement) and to make consequential
amendments to other Acts (Appearances. Mike Niebudek, Vice President Canadian Police Association
and President Mounted Police Association of Ontario, and Y ves Prud’ homme, President of Québec
Federation of Municipal Police Officers, 21 November 2002)].

6. Organized Crime in Canada (David Griffin, Police Magazine, January 2001). The Canadian authorities
point out that it is not clear from the statement of David Griffin whether he isreferring to the time it
takes to prepare the documentation to obtain a search warrant or an authorization to intercept
communications, both of which are available in CFPOA investigations. In addition, note that the
Canadian authorities point out that there are two components in calculating the time that it takes to
prepare a search warrant: 1. The time it takes to complete the necessary investigative stepsto justify a
search warrant; and 2. The time it takes to prepare the paper work involved in the application for the
search warrant.

7. Section 8 of the Charter guarantees everyone “the right to be secure against unreasonable search and
seizure”.
8. In Ontario, the practice for executing search warrants on financial institutions has been to provide the

financial institution in question with alist of documents required, and once the documents have been
ready the police have obtained the search warrant and served it on the bank.

9. Lawful Access Consultation Document (August 2002--Department of Justice, Industry Canada, Solicitor
General of Canada). The main thrust of the review of Canada' s lawful access lawsisto ensure that
crimes and other threats to public safety can continue to be investigated effectively, in the face of rapidly
evolving technologies.
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10.

11

12.

13.

14.

15.

16.

17.

At the time of the on-site visit, the authority for production orders existed under some federal laws, such
as the Competition Act. Following the on-site visit, Bill C-46 [An Act to amend the Crimina Code
(capital markets fraud and evidence-gathering)] was tabled in Parliament on 12 June 2003. ThisBill
proposes, inter alia, that justices or judges be provided with the authority under the Criminal Code to
make general (section 487.012) and specific (section 487.013) production ordersin respect of all
criminal offences. The purpose of these ordersisto enable investigators to compel the custodian of
documents or data (including financial records) to produce pertinent documents or data from third parties
(i.e. those not under investigation) within a specified period, and failure to comply would constitute a
summary conviction offence punishable by aterm of imprisonment not exceeding six months and/or a
fine of up to $250,000. [Government of Canada Announces New Measures to Deter Capital Markets
Fraud (Department of Justice, Canada, News Room, 12 June 2003); and Federal Strategy to Deter
Serious Capital Market Fraud (Department of Justice, Canada, News Room, 12 June 2003)]. According
to the Canadian authorities, it isintended that general production orders would be available pursuant to
the same standard of proof as search warrants under section 487 of the Criminal Code, and that the
standard would be dightly lower for obtaining specific production orders, although specific production
orders are limited in ambit to compelling financia institutions to produce in writing specific account
information (i.e. the account number of a person named in the production order, the name of a person
whose account number is specified in the order, the status and type of the account, and the date on which
it was opened or closed).

In practice, one of the main differences between a specific search warrant and a general search warrant is
the authority from whom it is obtained—a specific search warrant is obtained from a“justice” (“intake”
judges who are available to consider an application without notice), and a general search warrant is
obtained from a provincial court judge, a judge of a superior court of criminal jurisdiction or ajudge
defined in section 522 of the Criminal Code. Accessto a judge for the purpose of obtaining a general
search warrant is more limited and appointments must be made to make the application, thus requiring
the passage of substantially more time.

Quebec (Attorney General) v. Laroche (SCC 2002), R. v. Ling (S.C.C. 2002), and R. v. Jarvis (S.C.C.
2002).

This point is aso discussed earlier in the report in relation to the issue of awareness (Government
Awareness and Training).

In the case of National Corn Growers Association v. Canada (Import Tribunal), [1990] S.C.R. 1324 the
Court referred to the GATT Subsidies Code in order to adopt a broad interpretation of Canadian
legislation for the protection of corn growers in Canada from subsidized imports. In Baker v. Canada
[1999] 2 S.C.R. 817, the Court looked at international human rights instruments to incorporate the notion
of protecting the rights of Canadian born children of immigration applicants into the Immigration Act.

In Suresh v. Minister of Citizenship and Immigration (2000), 183 D.LR. (4th) 629 (FCA), the appellant
challenged a provision in the Immigration Act that does not provide absolute protection against being
returned to a country in which torture could be used against him. One of the issues before the Court was
whether in this respect the Immigration Act contravened international human rights conventions, and the
Court, in deciding that the Immigration Act does not contravene these conventions, acknowledged that
“international conventions on human rights may inform our understanding of what qualifiesas a
fundamental principle of justice”.

In these cases, some of which involved criminal offences, the Court referred to international instruments
to determine essentially two types of issues. 1. Whether alegidative provision contravened aright under
the Charter (e.g. whether the offence of possessing child pornography contravenes the guarantee of
freedom of expression); and 2. What would be the appropriate remedy under the Charter for the breach
of aright thereunder (e.g. the appropriate remedy for aviolation of the right to be tried for an offence
within a reasonabl e time).

In this respect the U.S. experience is quite different, because the U.S. Department of Justice has
addressed the issue numerous times pursuant to its opinion release procedure, which enables a company
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34.

to obtain an opinion about whether a future transaction would be caught under the FCPA. On the facts
presented, the DOJ will issue an opinion on whether it would take enforcement action. The opinions are
not binding, and are strictly limited in application to the specific facts presented.

Debates of the Senate (Hansard) [1st Session, 36th Parliament, VVolume 137, Issue 100, 3 December
1998—The Honourable Gildas L. Molgat, Speaker].

Thisinterpretation is aso provided in a publication of the DoJ [The Corruption of Foreign Public
Officials Act: A Guide (May 1999)].

Voluntary Sector Initiative: Joint Tables.

Competition in the Voluntary Sector: The Case of Community Based Trainersin Alberta (Walter Hossle,
Murttart Foundation, October 2000).

A System of National Accounts (United Nations, 1968).

See: Corporate Criminal Liability: A Discussion Paper (Anne-Marie Boisvert, Faculty of Law,
University of Montreal, Uniform Law Conference of Canada); Corruption and Corporate Criminal
Liability (Gerry Ferguson, University of Victoria, Seminar on New Global and Canadian Standards on
Corruption and Bribery in Foreign Business Transactions, February 1999, Vancouver, B.C.).

Corporate Criminal Liability (Department of Justice, Discussion Paper, March 2002).

Following the on-site visit, the Minister of Justice tabled in Parliament, on 12 June 2003, Bill C-45
entitled “An Act to amend the Criminal Code (criminal liability of organizations)”, which appears to
embody the proposed amendments (summarised in this paragraph of the Report) concerning the liability
of legal personsthat were first outlined in the Government’ s response in November 2002 to the 15th
Report of the House of Commons Standing Committee on Justice and Human Rights on workplace
safety and corporate liability.

Government Response to Fifteenth Report on Standing Committee on Justice and Human Rights (June
2002).

Government Response to the Fifteenth Report of the Standing Committee on Justice and Human
Rights—Corporate Liability (Department of Justice, November 2002).

An official from the Department of Justice indicated that the offence under the CFPOA is not a crime of
negligence.

Hypocrisy Surrounds Bribery Issue (Richard Gwyn, Toronto Star, 18 July 2001).

1. Canada (Human Rights Commission) v. Canadian Liberty Net [1988] 1 S.C.R. 626—In this case the
legislation expressly prohibited the act in question (i.e. spreading racist messages “by means of facilities
of atelecommunications undertaking within the legidative authority of Parliament”); 2. United States of
Americav. Lépine[1994] 1 S.C.R. 286—This case concerns whether in extradition cases, the court
should be considering whether the requesting state has sufficient jurisdiction. The court held that the
Extradition Act does not require the extradition judge to consider the jurisdiction of the requesting state;
3. Rv. Hammerbeck (1993) R.F.L. (3d) 265 (B.C.C.A.)—The Court determined that there was a
sufficient territorial link in a kidnapping case because the accused had abducted his children in Canada
and taken them to the U.S.

Chapter 15, Federal Prosecution Service Deskbook (Department of Justice, 2000).

ibid.

The letter was sent to the Secretary-General of the OECD by the Ambassador and Permanent
Representative of the Permanent Delegation of Canada to the OECD on 17 December 1998.

Note that it is feasible that offences of bribing aforeign public official could be charged under section
426 of the Criminal Code, but that these cases would not be described in the annual report on the CFPOA
unless charges had also been laid under the CFPOA.
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43.

These sanctions were imposed pursuant to the following Criminal Code sections: 119(1)(b) 120(b),
121(1)(a), 121(1)(b), and 123(1)(a).

The Canadian authorities have provided statistical information obtained from the Adult Criminal Court

Survey about the offences of fraud, false pretence, forgery, the falsification of books and records, false

prospectus, and failure of atrader to keep accounts. In addition, fraud statistics from the Ontario Court
of Justice have been provided regarding the number of charges “received” and “disposed” from 1998 to
2002.

The FPS stated that it islikely that statistical information on plea-bargaining is kept in some provincial
jurisdictions.

Plea Bargaining (Victims of Violence, 2002). The representative of the FPS agreed that afairly large
proportion of cases are dealt with this way.

The FPS Deskbook contains guidelines on the process, including the need to keep arecord of plea
discussions, the types of pleas that are acceptable, and practices that are not acceptable, but does not
contain guidelines on the appropriate ranges for specific offences. In addition, although the FPS
indicated that an agreed statement of facts could be deposited with the court, thisis not required, and,
there are no rules concerning when it would be appropriate to provide the court with a pre-sentence
report to ensure that the court has sufficient offender-specific information to ensure that the plea-
agreement is appropriate.

The definition of a*“designated offence” under section 462.3 (1) of the Criminal Code includes “an
indictable offence under this or any other Act of Parliament, other than an indictable offence prescribed
by regulation”.

In fact, under section 462.37 (1) the court shall order forfeiture where satisfied on a balance of
probabilities that any property is the proceeds of crime and that the designated offence was committed in
relation to that property. And under subsection (2), the court may make an order of forfeiture where
satisfied beyond a reasonabl e doubt that the property is proceeds of crime, where the evidence does not
establish to the satisfaction of the court that the designated offence of which the offender is convicted,
was committed in relation to the property in question.

OECD Anti-Corruption Convention: Phase 2 On-Site Monitoring Visit (EDC, Anti-Corruption Program,
18 February 2002).

The policy of EDC concerning applicants convicted of bribing aforeign public official is discussed in
more detail in footnote 52.

This Commentary shall not be interpreted as a suggestion that the policies of EDC do not meet the
standards set out in the Action Statement (of the OECD Working Party on Export Credits and Credit
Guarantees) on Bribery and Officially Supported Export Credits. However, meeting the standards under
the Action Statement does not necessarily imply that the standards under the 1997 Recommendation
have also been met.
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Recommendations

Based on the findings of the Working Group regarding the application of the
Convention and the Revised Recommendation by Canada, the Working Group (i) makes
the recommendations to Canada under part 1, and (ii) will follow-up the issues in part 2
when there has been sufficient practice in Canada in respect of cases involving the
bribery of foreign public officias.

Recommendations for Ensuring Effective Measures for Preventing and
Detecting Foreign Bribery

The Working Group recommends that, with respect to promoting awareness of the
Convention and the CFPOA, Canada establish a more systematic and coordinated
approach to promoting awareness, and increase efforts to promote awareness of the
CFPOA in all the government agencies involved in the implementation of the CFPOA.
(Revised Recommendation, Paragraph 1)

Concerning the investigation and prosecution of cases involving the bribery of foreign
public officials, the Working Group recommends that Canada consider establishing a
coordinating role for one of the principal agencies responsible for the implementation of
the CFPOA for purposes including the following: 1. Collecting information from the
police and prosecutorial authorities at the federal and provincial levels about
investigations and prosecutions to ensure that, for instance, resources are not duplicated
where more than one authority has jurisdiction; and 2. Maintaining specialized
knowledge on the CFPOA to be available to the provincia (and where applicable,
municipal) authorities involved in the enforcement of the offence. (Revised
Recommendation, Paragraph I)

With respect to the prevention and detection of the bribery of foreign public officials
through accounting requirements, external audit and interna company controls, the
Working Group recommends that Canada:

1. Consider the introduction of amendments to the federal Canada Business Corporations
Act (CBCA) to prohibit the making of off-the-books accounts and transactions, the
recording of non-existent transactions, and the use of false documentation, and consult
with the provinces in an effort to ensure that the provincia legislation also meets these
standards [Convention, Article 8.1; Revised Recommendation, Paragraph V. A. (i)]

2. Review the relevant legidation in consultation with the provinces to consider: 1.
whether the requirements to submit to an independent externa audit are adequate, in
view of the rule that permits large private corporations to exempt themselves from the
requirement; and 2. broadening the prohibitions for participating in audits in order to
improve auditor independence. [Revised Recommendation, Paragraphs V. B. (i) and
(in]

3. Consider requiring the auditor to report indications of foreign bribery to the competent
authorities.* [Revised Recommendation, Paragraph V. B. (iv)]

4. Encourage the development and adoption of adequate internal company controls,
including standards of conduct. [Revised Recommendation, Paragraph V. C. (i)]
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With respect to other measures for preventing and detecting foreign bribery, the
Working Group recommends that Canada:

1. Consider clarifying the policy statements on reporting wrongdoing and illegal acts in
the workplace with a clear statement that an employee may either follow the internal
disclosure procedure or report an offence directly to the law enforcement authorities,
and that there should be no administrative or disciplinary measures applied to an
employee who, in good faith, does decide to report directly to the law enforcement
authorities. (Revised Recommendation, Paragraph I)

2. Issue specific ingtructions to foreign representations, including embassy personnel,
concerning the steps that should be taken where credible alegations arise that a
Canadian company or individual has bribed or taken steps to bribe a foreign public
official, including the reporting of such alegations to the competent authorities in
Canada.? (Revised Recommendation, Paragraph )

3. Review the prohibition under the federal Income Tax Act against reporting non-tax
criminal offences detected in the course of tax audits performed by the Canadian
Customs and Revenue Agency to the law enforcement authorities. (Revised
Recommendation, Paragraph |)

4. Review the disclosure policy and procedure of the Canadian Internationa
Development Agency (CIDA) and Export Development Canada (EDC) to ensure that
there is disclosure to the law enforcement authorities or the Federa Prosecution Service
of the Department of Justice, where, in the course of transacting business with a
company, credible evidence arises that a violation of the CFPOA has occurred.?
(Revised Recommendation, Paragraph I)

Recommendations for Ensuring Adequate Mechanisms for the Effective
Prosecution and Sanctioning of Foreign Bribery Offences

The Working Group recommends that Canada:

1. Consider issuing some form of guidance to assist in the interpretation of the exception
under section 3 (4) of the CFPOA for facilitation payments. (Convention, Article 1;
Commentary 9 to Convention)

2. Consider amending the part of the definition of “business’ in section 2 of the CFPOA
that results in the requirement that the purpose of the bribe be for obtaining an
advantage in the course of business for profit. (Convention, Article 1)

3. Reconsider the decision to not establish nationality jurisdiction over the offence of
bribing aforeign public official. In the event that Canada does not change its position,
the Working Group recommends that this issue continue to be monitored. (Convention,
Article 4.2 and 4.4; Phase 1 Evaluation)

4. With respect to prosecutorial discretion and the guidelines in the FPS Deskbook, clarify
that, in investigating and prosecuting the bribery of a foreign public official, there are
no proper considerations of national economic interest, the potential effect on relations
with another state, or the identity of the natural or legal entities involved, and establish
guidance to prosecutors on how to proceed when they decline to prosecute a case that
potentially involves one of the public interest factors listed in the FPS Deskbook.
(Convention, Article 5)
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5. Consider revisiting the policies of agencies such as Export Development Canada
(EDC), the Canadian International Development Agency (CIDA) and Public Works and
Government Services Canada (PWGSC) on dealing with applicants convicted of
bribery and corruption, given that Canada does not impose additional civil or
administrative sanctions upon a person or company convicted of the bribery of aforeign
public offifial. [Convention, Article 3.4, Revised Recommendation, Paragraphs Il v)
and V1 ii)]

6. Compile statistical information on the sanctions for the offence of bribing a foreign
public official as well as related omissions and falsifications in respect of the books,
records and accounts of companies, in a manner that differentiates between the
sanctions for legal persons versus natural persons and includes information about the
forfeiture of bribes and the proceeds of bribery. It is aso recommended that Canada
consider differentiating between the sanctions obtained through the plea-bargaining
process and those abtained through ordinary trial proceedings (Convention, Article 3.1,
3.3and 8.2).

Follow-up by the Working Group

The Working Group will follow-up the following issues once there has been
sufficient practice under the CFPOA:

1. Application of the revised law on the liability of legal persons [Bill C-45 “An Act to
amend the Criminal Code (crimina liability of organizations)”], which was introduced
in the House of Commons on 12 June 2003, to CFPOA cases. (Convention, Article 2;
Phase 1 Evaluation)

2. Application of the exception under section 3 (3) of the CFPOA for reasonable expenses
incurred in good faith.

3. Application of sanctions to natural and legal persons for offences under the CFPOA as
well as related omissions and falsifications in respect of the books, records and
accounts of companies. [Convention, Article 3.1, 3.3 and 8.2; Phase 1 Evaluation;
Revised Recommendation, Paragraph V. A. (ii)]

In addition, the Working Group will follow-up implementation of the various
initiatives® announced by the Government of Canada following the on-site visit.

Notes
1. The Working Group notes that thisis a general issue for many Parties.
2. The Working Group notes that thisis a general issue for many Parties.
3. The Working Group notes that thisis an issue for other Parties. This recommendation shall not be

interpreted as a suggestion that the policies of EDC do not meet the standards set out in the Action
Statement on Bribery and Officially Supported Export Credits.
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4, This recommendation shall not be interpreted as a suggestion that the policies of EDC do not meet the
standards set out in the Action Statement (of the OECD Working Party on Export Credits and Credit
Guarantees) on Bribery and Officially Supported Export Credits.

5. Following the on-site visit, the Canadian authorities announced that it would be undertaking initiatives
including the following:

Ensure that the DFAIT media relations division has an accurate understanding of the CFPOA (in
response to the release of erroneous information about the application of the CFPOA to the
media).

Amend the CIDA document “ Anti-Corruption Programming: A Primer” to provide accurate
information about the facilitation payments exception in the CFPOA

RCMP will take steps to add the CFPOA to the list of offences for which it has the mandate to
investigate in its PROOF document.

The CCRA began developing a section in its Audit Manual to deal with the application of
section 67.5 of the Income Tax Act asit relates to outlays and expenses incurred under section 3
of the CFPOA. Aswell, CCRA undertook to reviseits Investigation Manual to include a
reference to the CFPOA.

Team Canada plans to add links on the CFPOA to its Export Source website and will refer to the
CFPOA in the next edition of “ Step-by-Step Guide to Exporting”.

Awareness training sessions will be held in order to assist federal public servantsin interpreting
the two policy documents regarding the internal disclosure of information on offences
committed by government officials.

The Minister of Finance of Québec announced in the budget speech of 11 March 2003 that the
Québec Income Tax Act would be amended to disallow payments for the purpose of doing
anything that is an offence under section 3 of the CFPOA, and that the amendment would
operate retroactively to the date the CFPOA came into force.

In order to reinforce the practice that has evolved concerning the sharing of information about
cases between the police agencies, the RCMP has undertaken to work with its partnersto
establish a protocol whereby police agencies would inform the RCMP about casesinvolving the
CFPOA.

The FPS Deskbook will be amended to reinforce the recommendation already contained therein
about the recording of reasons for decisions to not prosecute.

CIDA’s auditors are exploring the possibility of conducting joint audits with other donors to
more effectively verify and trace the use of funds where an applicant has been convicted of
bribery.

The Government of Canada announced that on 12 June 2003 a Bill was introduced into
Parliament [Bill C-46 “An Act to amend the Criminal Code (Capital Markets fraud and
evidence-gathering)”], which, inter alia, 1. creates an offence of threatening or retaliating
against employees who report unlawful conduct to the law enforcement authorities, and 2.
establishes the authority for ajustice or judge to issue general and specific production orders for
the obtaining of documents from persons, including financial institutions, other than those under
investigation.

Establish alegidative and regulatory framework regarding the reporting by lawyers and legal
firms of money laundering transactions to competent authorities.
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Evaluation of Canada by the OECD Working Group
(July 1999)

Legal Framework

Evaluation of Canada’

General Remarks

The Working Group complimented the Canadian government on its rapid enactment
of the legidation implementing the Convention. It thanked the Canadian authorities for
the comprehensive and informative responses, which significantly assisted in the
evaluation process. Canada enacted a specia law, the Corruption of Foreign Public
Officials Act, to address issues relating to the implementation of the OECD Convention.
Canada has represented that al of the rules of evidence and procedure applicable to other
criminal offences are applicable to this Act.

Overall, the Working Group is of the opinion that the Canadian Act meets the
requirements set by the Convention. In addition, there are some issues, including
nationality jurisdiction, which might benefit from further discussion during the Phase 2
evaluation process.

Specific Issues
Elements of the offence

The defences for “reasonable expenses incurred in good faith” and “acts of a
routine nature”

Under section 3(3)(b) and 3(4), “reasonable expenses incurred in good faith.....” and
payments to secure performance of any “act of aroutine nature” are exempted from the
purview of the offence. Canada stated that these defences must be raised and argued by
the defendant and that these terms are sufficiently well defined in the Canadian legal
system as to prevent abuse. Canada further noted that it viewed these types of payments
as implicit in the Convention but that for purposes of legal clarity, it chose to address
them explicitly initslegislation.

The Group noted that these are issues that may affect implementation of the
Convention so that it would be advisable to review experience with the application of
these provisions in the Phase 2 evaluation process.

1 This evaluation was completed by the Working Group on Bribery in July 1999
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Corporate criminal liability

Article 2 calls on Parties to take such measures as may be necessary, in accordance
with its legal principles, to establish the liability of legal persons for the bribery of a
foreign public official. Canada provides for criminal liability of legal persons based on
the principle of the identification theory of liability according to which a corporation is
liable for the acts of a natural person if the person is the “directing mind” of the
corporation.

Canada explained that under its common law, the “directing mind” was not limited to
senior management or the board of directors. This concept would include any officer or
employee acting in the field assigned to them by the legal person and that judicia
interpretation of this concept has given it broad applicability.

The Working Group was of the opinion that the Canadian legidation complies with
Article 2 of the Convention. The Group noted, however, that effective implementation of
the Convention will depend, in part, on al Parties enacting functionally equivalent
thresholds for corporate liability. The Group expressed its view that this issue would
benefit from a horizonta analysis of the standards implemented by all Parties to the
Convention.

Sanctions

Article 3 of the Convention requires Parties to impose effective, proportionate, and
dissuasive criminal and non-criminal penalities, including monetary sanctions. The
Working Group stated that it was satisfied that Canada has implemented the requirements
of the Convention.

The Group noted that the Canadian Act does not impose a minimum or maximum
fine on either anatural or legal person. However, the amount of the fine in a specific case
set would be within the discretion of the sentencing court, taking account of different
factors. Therefore, the adequacy of this provision will depend on actua implementation.
A review of thisissue in the Phase 2 evaluation process would be advisable to determine
whether monetary sanctions were sufficiently dissuasive.

Nationality jurisdiction

The Group recalled that Article 4 of the Convention requires that each Party which
has jurisdiction to prosecute its nationals for offences committed abroad shall take such
measures as may be necessary to establish its jurisdiction to do so in respect of the
bribery of aforeign public official, according to the principles under which it asserts such
jurisdiction [see Commentaries to the Convention, paragraph 26, last sentence]. Under its
constitution, Canada has the ability to assert such jurisdiction and has done so in other
cases. However, in Canada s opinion, such jurisdiction is extraordinary and it will only
assert it where there is supporting international consensus. Canada has chosen not to
establish such jurisdiction with respect to the bribery of aforeign public official and in its
view this choice is consistent with the obligations of the Convention and with its
Commentaries.

Canada explained that territorial jurisdiction is very broadly interpreted by Canadian
courts and, in its opinion, that it is a very effective basis of jurisdiction. Some concerns
were expressed that Canada’ s decision not to assert nationality jurisdiction could create a
gap in the coverage of itsimplementing legidation.

IMPLEMENTING THE OECD ANTI-BRIBERY CONVENTION: REPORT ON CANADA — SBN-92-64-017577 © OECD 2005



53

APPENDIX 2

Principal Legal Provisions

Constitution Act, 1867

Canadian Charter of Rights and Freedoms

Corruption of Foreign Public Officias Act (CFPOA) S.C. 1998, c. 34
Criminal Code of Canada R.S.C. 1985, c. C-46 as amended

Mutual Legal Assistancein Criminal Matters Act

Extradition Act

Income Tax Act

© N o g & w DR

Proceeds of Crime (Money Laundering) and Terrorist Financing Act and
Regulations

9. Canada Business Corporations Act
10. Canada Evidence Act
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APPENDIX 3

Suggested Further Reading

OECD, International Trade by Commodity Statistics Database.
OECD Territorial Reviews: Canada (2002)

Opening Doors to the World: Canada's International Market Access Priorities, 2001
(Canada, Department of Foreign Affairs and International Trade)

Export Laws and Regulations:. Pitfallsto Avoid (Business Development Bank of Canada)

Lawful Access Consultation Document (August 2002—Department of Justice, Industry
Canada, Solicitor General of Canada)

Debates of the Senate (Hansard) [1st Session, 36th Parliament, Volume 137, Issue 100, 3
December 1998—The Honourable Gildas L. Molgat, Speaker]

Corruption of Foreign Public Officias Act: A Guide (May 1999)

Corporate Criminal Liability: A Discussion Paper (Anne-Marie Boisvert, Faculty of Law,
University of Montreal, Uniform Law Conference of Canada)

Corruption and Corporate Criminal Liability (Gerry Ferguson, University of Victoria,
Seminar on New Global and Canadian Standards on Corruption and Bribery in Business
Transactions, February 1999, Vancouver, B.C.)

Corporate Criminal Liability (Department of Justice, Discussion Paper, March 2002)

Government Response to the Fifteenth Report of the Standing Committee on Justice and
Human Rights—Corporate Liability (Department of Justice, November 2002)

Federal Prosecution Service Deskbook (Department of Justice, 2000)

Annual Reports by the Minister of Foreign Affairs and International Trade and Minister
of Justice to Parliament on the implementation of the Convention and the enforcement of
the CFPOA
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i) Convention on Combating Bribery of Foreign Public Officias
in International Business Transactions

Commentaries on the Convention on Combating Bribery of Foreign Public Officials

in International Business Transactions
(Adopted by the Negotiating Conference on 21 November 1997)

ii) Revised Recommendation of the Council on Combating Bribery
in International Business Transactions

Annex
Agreed Common Elements of Criminal Legidation and Related Action

iii) Recommendation of The Council on the Tax Deductibility of Bribes
to Foreign Public Officials

iv) Partiesto the Convention

Countries Having Ratified/Acceded to the Convention
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(i) Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions

Adopted by the Negotiating Conference on 21 November 1997

Preamble

The Parties,

Considering that bribery is a widespread phenomenon in international business
transactions, including trade and investment, which raises serious moral and political
concerns, undermines good governance and economic development, and distorts
international competitive conditions;

Considering that al countries share a responsibility to combat bribery in
international business transactions;

Having regard to the Revised Recommendation on Combating Bribery in
International Business Transactions, adopted by the Council of the Organisation for
Economic Co-operation and Development (OECD) on 23 May 1997, C(97)123/FINAL,
which, inter alia, called for effective measures to deter, prevent and combat the bribery of
foreign public officials in connection with international business transactions, in
particular the prompt criminalisation of such bribery in an effective and co-ordinated
manner and in conformity with the agreed common elements set out in that
Recommendation and with the jurisdictional and other basic legal principles of each
country;

Welcoming other recent developments which further advance international
understanding and co-operation in combating bribery of public officias, including actions
of the United Nations, the World Bank, the International Monetary Fund, the World
Trade Organisation, the Organisation of American States, the Council of Europe and the
European Union;

Welcoming the efforts of companies, business organisations and trade unions as well
as other non-governmental organisations to combat bribery;

Recognising the role of governments in the prevention of solicitation of bribes from
individuals and enterprisesin international business transactions;

Recognising that achieving progress in this field requires not only efforts on a
national level but also multilateral co-operation, monitoring and follow-up;

Recognising that achieving equivalence among the measures to be taken by the
Parties is an essential object and purpose of the Convention, which requires that the
Convention be ratified without derogations affecting this equivalence;
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Have agreed as follows:

Article 1

The Offence of Bribery of Foreign Public Officials

1. Each Party shal take such measures as may be necessary to establish that it is a
crimina offence under its law for any person intentionally to offer, promise or give
any undue pecuniary or other advantage, whether directly or through intermediaries,
to a foreign public official, for that official or for a third party, in order that the
official act or refrain from acting in relation to the performance of official duties, in
order to obtain or retain business or other improper advantage in the conduct of
international business.

2. Each Party shall take any measures necessary to establish that complicity in,
including incitement, aiding and abetting, or authorisation of an act of bribery of a
foreign public official shal be a crimina offence. Attempt and conspiracy to bribe a
foreign public official shall be criminal offences to the same extent as attempt and
conspiracy to bribe a public official of that Party.

3. The offences set out in paragraphs 1 and 2 above are hereinafter referred to as
“bribery of aforeign public official”.

4.  For the purpose of this Convention:

a) “foreign public official” means any person holding a legidative, administrative
or judicial office of aforeign country, whether appointed or elected; any person
exercising a public function for a foreign country, including for a public
agency or public enterprise; and any official or agent of a public international
organisation;

b) “foreign country” includes all levels and subdivisions of government, from
national to local;

c) “act or refrain from acting in relation to the performance of official duties’
includes any use of the public official’s position, whether or not within the
official’ s authorised competence.

Article 2

Responsibility of Legal Persons

Each Party shall take such measures as may be necessary, in accordance with its legal
principles, to establish the liability of legal persons for the bribery of a foreign public
official.
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Article 3

Sanctions

1. The bribery of a foreign public official shall be punishable by effective,
proportionate and dissuasive criminal penaties. The range of penalties shall be
comparable to that applicable to the bribery of the Party’s own public officias and
shall, in the case of natural persons, include deprivation of liberty sufficient to
enabl e effective mutual legal assistance and extradition.

2. In the event that, under the legal system of a Party, criminal responsibility is not
applicable to legal persons, that Party shall ensure that legal persons shall be subject
to effective, proportionate and dissuasive non-criminal sanctions, including
monetary sanctions, for bribery of foreign public officials.

3. Each Party shall take such measures as may be necessary to provide that the bribe
and the proceeds of the bribery of aforeign public official, or property the value of
which corresponds to that of such proceeds, are subject to seizure and confiscation
or that monetary sanctions of comparable effect are applicable.

4, Each Party shal consider the imposition of additional civil or administrative
sanctions upon a person subject to sanctions for the bribery of a foreign public
official.

Article 4

Jurisdiction

1.  Each Party shall take such measures as may be necessary to establish its jurisdiction
over the bribery of aforeign public official when the offence is committed in whole
or in part in itsterritory.

2.  Each Party which has jurisdiction to prosecute its nationals for offences committed
abroad shall take such measures as may be necessary to establish its jurisdiction to
do so in respect of the bribery of a foreign public official, according to the same
principles.

3. When more than one Party has jurisdiction over an alleged offence described in this
Convention, the Parties involved shall, at the request of one of them, consult with a
view to determining the most appropriate jurisdiction for prosecution.

4.  Each Party shall review whether its current basis for jurisdiction is effective in the

fight against the bribery of foreign public officials and, if it is not, shal take
remedial steps.
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Article 5

Enforcement

Investigation and prosecution of the bribery of a foreign public official shall be
subject to the applicable rules and principles of each Party. They shall not be influenced
by considerations of national economic interest, the potential effect upon relations with
another State or the identity of the natural or legal personsinvolved.

Article 6

Statute of Limitations

Any statute of limitations applicable to the offence of bribery of a foreign public
official shall alow an adequate period of time for the investigation and prosecution of
this offence.

Article 7

Money Laundering

Each Party which has made bribery of its own public officia a predicate offence for
the purpose of the application of its money laundering legidation shall do so on the same
terms for the bribery of a foreign public official, without regard to the place where the
bribery occurred.

Article 8

Accounting

1. In order to combat bribery of foreign public officials effectively, each Party shall
take such measures as may be necessary, within the framework of its laws and
regulations regarding the maintenance of books and records, financia statement
disclosures, and accounting and auditing standards, to prohibit the establishment of
off-the-books accounts, the making of off-the-books or inadequately identified
transactions, the recording of non-existent expenditures, the entry of liabilities with
incorrect identification of their object, as well as the use of false documents, by
companies subject to those laws and regulations, for the purpose of bribing foreign
public officials or of hiding such bribery.

2. Each Party shall provide effective, proportionate and dissuasive civil, administrative

or criminal penalties for such omissions and falsifications in respect of the books,
records, accounts and financial statements of such companies.
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Article 9

Mutual Legal Assistance

1. Each Party shall, to the fullest extent possible under its laws and relevant treaties
and arrangements, provide prompt and effective legal assistance to another Party for
the purpose of crimina investigations and proceedings brought by a Party
concerning offences within the scope of this Convention and for non-criminal
proceedings within the scope of this Convention brought by a Party against a legal
person. The requested Party shall inform the requesting Party, without delay, of any
additional information or documents needed to support the request for assistance
and, where requested, of the status and outcome of the request for assistance.

2. Where aParty makes mutual legal assistance conditional upon the existence of dual
crimindity, dual criminality shall be deemed to exist if the offence for which the
assistance is sought is within the scope of this Convention.

3. A Party shall not decline to render mutual legal assistance for criminal matters
within the scope of this Convention on the ground of bank secrecy.

Article 10

Extradition

1. Bribery of aforeign public official shall be deemed to be included as an extraditable
offence under the laws of the Parties and the extradition treaties between them.

2. If a Party which makes extradition conditional on the existence of an extradition
treaty receives a request for extradition from another Party with which it has no
extradition treaty, it may consider this Convention to be the lega basis for
extradition in respect of the offence of bribery of aforeign public official.

3. Each Party shall take any measures necessary to assure either that it can extradite its
nationals or that it can prosecute its nationals for the offence of bribery of aforeign
public official. A Party which declines a request to extradite a person for bribery of
a foreign public official solely on the ground that the person is its national shall
submit the case to its competent authorities for the purpose of prosecution.

4.  Extradition for bribery of aforeign public official is subject to the conditions set out
in the domestic law and applicable treaties and arrangements of each Party. Where a
Party makes extradition conditional upon the existence of dual crimindity, that
condition shall be deemed to be fulfilled if the offence for which extradition is
sought iswithin the scope of Article 1 of this Convention.
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Article 11

Responsible Authorities

For the purposes of Article 4, paragraph 3, on consultation, Article 9, on mutual legal
assistance and Article 10, on extradition, each Party shall notify to the Secretary-Genera
of the OECD an authority or authorities responsible for making and receiving requests,
which shall serve as channel of communication for these matters for that Party, without
prejudice to other arrangements between Parties.

Article 12

Monitoring and Follow-up

The Parties shall co-operate in carrying out a programme of systematic follow-up to
monitor and promote the full implementation of this Convention. Unless otherwise
decided by consensus of the Parties, this shall be done in the framework of the OECD
Working Group on Bribery in International Business Transactions and according to its
terms of reference, or within the framework and terms of reference of any successor to its
functions, and Parties shall bear the costs of the programme in accordance with the rules
applicable to that body.

Article 13

Signature and Accession

1. Until its entry into force, this Convention shall be open for signature by OECD
members and by non-members which have been invited to become full participants
in its Working Group on Bribery in International Business Transactions.

2. Subseguent toits entry into force, this Convention shall be open to accession by any
non-signatory which is a member of the OECD or has become a full participant in
the Working Group on Bribery in International Business Transactions or any
successor to its functions. For each such non-signatory, the Convention shall enter
into force on the sixtieth day following the date of deposit of its instrument of
accession.

Article 14

Ratification and Depositary
1. This Convention is subject to acceptance, approval or ratification by the
Signatories, in accordance with their respective laws.

2. Instruments of acceptance, approval, ratification or accession shall be deposited
with the Secretary-General of the OECD, who shall serve as Depositary of this
Convention.

IMPLEMENTING THE OECD ANTI-BRIBERY CONVENTION —|SBN-92-64-10113-6 © OECD 2005



8 - APPENDIX 4 i)

Article 15

Entry into Force

1. This Convention shall enter into force on the sixtieth day following the date upon
which five of the ten countries which have the ten largest export shares set out in
DAFFE/IME/BR(97)18/FINAL (annexed), and which represent by themselves at
least sixty per cent of the combined total exports of those ten countries, have
deposited their instruments of acceptance, approval, or ratification. For each
signatory depositing its instrument after such entry into force, the Convention shall
enter into force on the sixtieth day after deposit of itsinstrument.

2. |If, after 31 December 1998, the Convention has not entered into force under
paragraph 1 above, any signatory which has deposited its instrument of acceptance,
approval or ratification may declare in writing to the Depositary its readiness to
accept entry into force of this Convention under this paragraph 2. The Convention
shall enter into force for such a signatory on the sixtieth day following the date
upon which such declarations have been deposited by at least two signatories. For
each signatory depositing its declaration after such entry into force, the Convention
shall enter into force on the sixtieth day following the date of deposit.

Article 16

Amendment

Any Party may propose the amendment of this Convention. A proposed amendment
shall be submitted to the Depositary which shall communicate it to the other Parties at
least sixty days before convening a meeting of the Parties to consider the proposed
amendment. An amendment adopted by consensus of the Parties, or by such other means
as the Parties may determine by consensus, shal enter into force sixty days after the
deposit of an instrument of ratification, acceptance or approval by all of the Parties, or in
such other circumstances as may be specified by the Parties at the time of adoption of the
amendment.

Article 17

Withdrawal

A Paty may withdraw from this Convention by submitting written notification to the
Depositary. Such withdrawa shdl be effective one year after the date of the receipt of the
notification. After withdrawal, co-operation shall continue between the Parties and the Party
which has withdrawn on dl requests for assistance or extradition made before the effective date
of withdrawa which remain pending.
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Annex
Statistics on OECD Exports

OECD EXPORTS

1990-1996 1990-1996 1990-1996
USS$ million % %
of Total OECD | of 10 largest
United States 287118 15,9% 19,7%
Germany 254 746 14,1% 17,5%
Japan 212 665 11,8% 14,6%
France 138 471 7,7% 9,5%
United Kingdom 121 258 6,7% 8,3%
Italy 112 449 6,2% 7,7%
Canada 91 215 5,1% 6,3%
Korea (1) 81 364 4,5% 5,6%
Netherlands 81 264 4,5% 5,6%
Belgium-Luxembourg 78 598 4,4% 5,4%
Total 10 largest 1459 148 81,0% 100 %
Spain 42 469 2,4%
Switzerland 40 395 2,2%
Sweden 36 710 2,0%
Mexico (1) 34 233 1,9%
Australia 27 194 1,5%
Denmark 24 145 1,3%
Austria® 22 432 1,2%
Norway 21 666 1,2%
Ireland 19 217 1,1%
Finland 17 296 1,0%
Poland (1) ** 12652 0,7%
Portugal 10801 0,6%
Turkey * 8 027 0,4%
Hungary ** 6 795 0,4%
New Zealand 6 663 0,4%
Czech Republic *** 6 263 0,3%
Greece * 4 606 0,3%
Iceland 949 0,1%
Total OECD 1 801 661 100 %

Notes: * 1990-1995; ** 1991-1996; *** 1993-1996
OECD, (1) IMF
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Commentaries on the Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions

Adopted by the Negotiating Conference on 21 November 1997

General:

1. This Convention deals with what, in the law of some countries, is called “active
corruption” or “active bribery”, meaning the offence committed by the person who
promises or gives the bribe, as contrasted with “passive bribery”, the offence committed
by the officia who receives the bribe. The Convention does not utilise the term “active
bribery” simply to avoid it being misread by the non-technical reader as implying that the
briber has taken the initiative and the recipient is a passive victim. In fact, in a number of
situations, the recipient will have induced or pressured the briber and will have been, in
that sense, the more active.

2. This Convention seeks to assure a functional equivalence among the measures
taken by the Parties to sanction bribery of foreign public officials, without requiring
uniformity or changes in fundamental principles of a Party’s legal system.

Article 1. The Offence of Bribery of Foreign Public Officials:

Re paragraph 1:

3. Article 1 establishes a standard to be met by Parties, but does not require them to
utilise its precise terms in defining the offence under their domestic laws. A Party may
use various approaches to fulfil its obligations, provided that conviction of a person for
the offence does not require proof of elements beyond those which would be required to
be proved if the offence were defined as in this paragraph. For example, a statute
prohibiting the bribery of agents generally which does not specifically address bribery of
aforeign public official, and a statute specifically limited to this case, could both comply
with this Article. Similarly, a statute which defined the offence in terms of payments “to
induce a breach of the officia’s duty” could meet the standard provided that it was
understood that every public official had a duty to exercise judgement or discretion
impartially and this was an “autonomous’ definition not requiring proof of the law of the
particular official’s country.

4, It is an offence within the meaning of paragraph 1 to bribe to obtain or retain
business or other improper advantage whether or not the company concerned was the best
qualified bidder or was otherwise a company which could properly have been awarded
the business.

5. “Other improper advantage” refers to something to which the company concerned
was not clearly entitled, for example, an operating permit for a factory which fails to meet
the statutory requirements.
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6. The conduct described in paragraph 1 is an offence whether the offer or promise
is made or the pecuniary or other advantage is given on that person’s own behalf or on
behalf of any other natural person or legal entity.

7. It is also an offence irrespective of, inter alia, the value of the advantage, its
results, perceptions of loca custom, the tolerance of such payments by local authorities,
or the alleged necessity of the payment in order to obtain or retain business or other
improper advantage.

8. It is not an offence, however, if the advantage was permitted or required by the
written law or regulation of the foreign public official’s country, including case law.

9. Small “facilitation” payments do not congtitute payments made “to obtain or
retain business or other improper advantage” within the meaning of paragraph 1 and,
accordingly, are also not an offence. Such payments, which, in some countries, are made
to induce public officials to perform their functions, such as issuing licenses or permits,
are generaly illegal in the foreign country concerned. Other countries can and should
address this corrosive phenomenon by such means as support for programmes of good
governance. However, criminalisation by other countries does not seem a practical or
effective complementary action.

10. Under the legal system of some countries, an advantage promised or given to any
person, in anticipation of his or her becoming a foreign public official, falls within the
scope of the offences described in Article 1, paragraph 1 or 2. Under the legal system of
many countries, it is considered technicaly distinct from the offences covered by the
present Convention. However, there is a commonly shared concern and intent to address
this phenomenon through further work.

Re paragraph 2:

11. The offences set out in paragraph 2 are understood in terms of their normal
content in national legal systems. Accordingly, if authorisation, incitement, or one of the
other listed acts, which does not lead to further action, is not itself punishable under a
Party’s legal system, then the Party would not be required to make it punishable with
respect to bribery of aforeign public official.

Re paragraph 4:

12. “Public function” includes any activity in the public interest, delegated by a
foreign country, such as the performance of a task delegated by it in connection with
public procurement.

13. A “public agency” is an entity congtituted under public law to carry out specific
tasksin the public interest.

14. A “public enterprise” is any enterprise, regardless of its legal form, over which a
government, or governments, may, directly or indirectly, exercise a dominant influence.
This is deemed to be the case, inter alia, when the government or governments hold the
majority of the enterprise’s subscribed capital, control the majority of votes attaching to
shares issued by the enterprise or can appoint a majority of the members of the
enterprise’ s administrative or manageria body or supervisory board.

15. An officia of a public enterprise shall be deemed to perform a public function
unless the enterprise operates on a normal commercial basis in the relevant market, i.e.,
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on a basis which is substantialy equivalent to that of a private enterprise, without
preferential subsidies or other privileges.

16. In specia circumstances, public authority may in fact be held by persons (e.g.,
politica party officials in single party states) not formally designated as public officials.
Such persons, through their de facto performance of a public function, may, under the
legal principles of some countries, be considered to be foreign public officials.

17. “Public international organisation” includes any international organisation
formed by states, governments, or other public international organisations, whatever the
form of organisation and scope of competence, including, for example, a regiona
economic integration organisation such as the European Communities.

18. “Foreign country” is not limited to states, but includes any organised foreign area
or entity, such as an autonomous territory or a separate customs territory.

19. One case of bribery which has been contemplated under the definition in
paragraph 4.c is where an executive of a company gives a bribe to a senior official of a
government, in order that this official use his office — though acting outside his
competence — to make another official award a contract to that company.

Article 2. Responsibility of Legal Persons:

20. In the event that, under the legal system of a Party, criminal responsibility is not
applicable to legal persons, that Party shall not be required to establish such criminal
responsibility.

Article 3. Sanctions:

Re paragraph 3:

21. The “proceeds’ of bribery are the profits or other benefits derived by the briber
from the transaction or other improper advantage obtained or retained through bribery.

22. The term “confiscation” includes forfeiture where applicable and means the
permanent deprivation of property by order of a court or other competent authority. This
paragraph iswithout prejudice to rights of victims.

23. Paragraph 3 does not preclude setting appropriate limits to monetary sanctions.

Re paragraph 4:

24, Among the civil or administrative sanctions, other than non-criminal fines, which
might be imposed upon legal persons for an act of bribery of aforeign public official are:
exclusion from entittement to public benefits or aid; temporary or permanent
disqualification from participation in public procurement or from the practice of other
commercial activities, placing under judicia supervision; and ajudicial winding-up order.

Article 4. Jurisdiction:

Re paragraph 1:

25. The territoria basis for jurisdiction should be interpreted broadly so that an
extensive physical connection to the bribery act is not required.
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Re paragraph 2:

26. Nationality jurisdiction isto be established according to the general principles and
conditions in the legal system of each Party. These principles deal with such matters as
dual criminality. However, the requirement of dual criminality should be deemed to be
met if the act is unlawful where it occurred, even if under a different criminal statute. For
countries which apply nationality jurisdiction only to certain types of offences, the
referenceto “principles’ includes the principles upon which such selection is based.

Article 5. Enforcement:

27. Article 5 recognises the fundamental nature of national regimes of prosecutorial
discretion. It recognises as well that, in order to protect the independence of prosecution,
such discretion is to be exercised on the basis of professional motives and is not to be
subject to improper influence by concerns of a political nature. Article 5 is complemented
by paragraph 6 of the Annex to the 1997 OECD Revised Recommendation on Combating
Bribery in International Business Transactions, C(97)123/FINAL (hereinafter, “1997
OECD Recommendation™), which recommends, inter alia, that complaints of bribery of
foreign public officials should be seriously investigated by competent authorities and that
adequate resources should be provided by national governments to permit effective
prosecution of such bribery. Parties will have accepted this Recommendation, including
its monitoring and follow-up arrangements.

Article 7. Money Laundering:

28. In Article 7, “bribery of its own public official” is intended broadly, so that
bribery of aforeign public official isto be made a predicate offence for money laundering
legislation on the same terms, when a Party has made either active or passive bribery of
itsown public officia such an offence. When a Party has made only passive bribery of its
own public officials a predicate offence for money laundering purposes, this article
requires that the laundering of the bribe payment be subject to money laundering
legidlation.

Article 8. Accounting:

29. Article 8 is related to section V of the 1997 OECD Recommendation, which al
Parties will have accepted and which is subject to follow-up in the OECD Working
Group on Bribery in International Business Transactions. This paragraph contains a series
of recommendations concerning accounting requirements, independent external audit and
internal company controls the implementation of which will be important to the overall
effectiveness of the fight against bribery in international business. However, one
immediate consequence of the implementation of this Convention by the Parties will be
that companies which are required to issue financial statements disclosing their material
contingent liabilities will need to take into account the full potential liabilities under this
Convention, in particular its Articles 3 and 8, as well as other losses which might flow
from conviction of the company or its agents for bribery. This also has implications for
the execution of professional responsibilities of auditors regarding indications of bribery
of foreign public officials. In addition, the accounting offences referred to in Article 8
will generally occur in the company’s home country, when the bribery offence itself may
have been committed in another country, and this can fill gaps in the effective reach of
the Convention.
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Article 9. Mutual Legal Assistance:

30. Parties will have aso accepted, through paragraph 8 of the Agreed Common
Elements annexed to the 1997 OECD Recommendation, to explore and undertake means
to improve the efficiency of mutual legal assistance.

Re paragraph 1:

3L Within the framework of paragraph 1 of Article 9, Parties should, upon request,
facilitate or encourage the presence or availability of persons, including persons in
custody, who consent to assist in investigations or participate in proceedings. Parties
should take measures to be able, in appropriate cases, to transfer temporarily such a
person in custody to a Party requesting it and to credit time in custody in the requesting
Party to the transferred person’s sentence in the requested Party. The Parties wishing to
use this mechanism should also take measures to be able, as a requesting Party, to keep a
transferred person in custody and return this person without necessity of extradition
proceedings.

Re paragraph 2:

32. Paragraph 2 addresses the issue of identity of norms in the concept of dual
criminality. Parties with statutes as diverse as a statute prohibiting the bribery of agents
generally and a statute directed specifically at bribery of foreign public officials should be
able to co-operate fully regarding cases whose facts fall within the scope of the offences
described in this Convention.

Article 10. Extradition

Re paragraph 2:

33. A Party may consider this Convention to be alegal basisfor extradition if, for one
or more categories of cases faling within this Convention, it requires an extradition
treaty. For example, a country may consider it a basis for extradition of its nationals if it
requires an extradition treaty for that category but does not require one for extradition of
non-nationals.

Article 12. Monitoring and Follow-up:

34. The current terms of reference of the OECD Working Group on Bribery which
are relevant to monitoring and follow-up are set out in Section VIII of the 1997 OECD
Recommendation. They provide for:

i) receipt of notifications and other information submitted to it by the
[participating] countries;

ii) regular reviews of steps taken by [participating] countries to implement the
Recommendation and to make proposals, as appropriate, to assist [participating]
countries in its implementation; these reviews will be based on the following
complementary systems:

-- asystem of self evaluation, where [participating] countries' responses on the basis of
aquestionnaire will provide a basis for assessing the implementation of the
Recommendation;
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-- asystem of mutual evaluation, where each [participating] country will be examined
in turn by the Working Group on Bribery, on the basis of areport which will provide
an objective assessment of the progress of the [participating] country in
implementing the Recommendation.

iii) examination of specific issues relating to bribery in international business transactions,

V) provision of regular information to the public on its work and activities and on implementation
of the Recommendation.

35. The costs of monitoring and follow-up will, for OECD Members, be handled
through the normal OECD budget process. For non-members of the OECD, the current
rules create an equivalent system of cost sharing, which is described in the Resolution of
the Council Concerning Fees for Regular Observer Countries and Non-Member Full
Participantsin OECD Subsidiary Bodies, C(96)223/FINAL.

36. The follow-up of any aspect of the Convention which is not also follow-up of the
1997 OECD Recommendation or any other instrument accepted by all the participants in
the OECD Working Group on Bribery will be carried out by the Parties to the Convention
and, as appropriate, the participants party to another, corresponding instrument.

Article 13. Signature and Accession:

37. The Convention will be open to non-members which become full participants in
the OECD Working Group on Bribery in International Business Transactions. Full
participation by non-members in this Working Group is encouraged and arranged under
simple procedures. Accordingly, the requirement of full participation in the Working
Group, which follows from the relationship of the Convention to other aspects of the fight
against bribery in international business, should not be seen as an obstacle by countries
wishing to participate in that fight. The Council of the OECD has appealed to non-
members to adhere to the 1997 OECD Recommendation and to participate in any
ingtitutional follow-up or implementation mechanism, i.e., in the Working Group. The
current procedures regarding full participation by non-members in the Working Group
may be found in the Resolution of the Council concerning the Participation of Non-
Member Economies in the Work of Subsidiary Bodies of the Organisation,
C(96)64/REV1I/FINAL. In addition to accepting the Revised Recommendation of the
Council on Combating Bribery, afull participant also accepts the Recommendation on the
Tax Deductibility of Bribes of Foreign Public Officials, adopted on 11 April 1996,
C(96)27/FINAL.
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(ii) Revised Recommendation of the Council on Combating Bribery
in International Business Transactions

Adopted by the Council on 23 May 1997

The Council,

Having regard to Articles 3, 5a) and 5 b) of the Convention on the Organisation for
Economic Co-operation and Development of 14 December 1960;

Considering that bribery is a widespread phenomenon in international business
transactions, including trade and investment, raising serious moral and political concerns
and distorting international competitive conditions;

Considering that all countries share a responsibility to combat bribery in
international business transactions;

Considering that enterprises should refrain from bribery of public servants and
holders of public office, as stated in the OECD Guidelines for Multinational Enterprises;

Considering the progress which has been made in the implementation of the initia
Recommendation of the Council on Bribery in International Business Transactions
adopted on 27 May 1994, C(94)75/FINAL and the related Recommendation on the tax
deductibility of bribes of foreign public officials adopted on 11 April 1996,
C(96)27/FINAL; as well as the Recommendation concerning Anti-corruption Proposals
for Bilateral Aid Procurement, endorsed by the High Level Meeting of the Development
Assistance Committee on 7 May 1996;

Welcoming other recent developments which further advance internationa
understanding and co-operation regarding bribery in business transactions, including
actions of the United Nations, the Council of Europe, the European Union and the
Organisation of American States,

Having regard to the commitment made at the meeting of the Council at Ministeria
level in May 1996, to criminalise the bribery of foreign public officialsin an effective and
co-ordinated manner;

Noting that an international convention in conformity with the agreed common
elements set forth in the Annex, is an appropriate instrument to attain such criminalisation
rapidly;

Considering the consensus which has developed on the measures which should be
taken to implement the 1994 Recommendation, in particular, with respect to the
modalities and international instruments to facilitate criminalisation of bribery of foreign
public officials;, tax deductibility of bribes to foreign public officials; accounting
requirements, external audit and internal company controls; and rules and regulations on
public procurement;

Recognising that achieving progress in this field requires not only efforts by
individual countries but multilateral co-operation, monitoring and follow-up;
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General

) RECOMMENDS that member countries take effective measures to deter, prevent
and combat the bribery of foreign public officials in connection with international
business transactions.

1)  RECOMMENDS that each member country examine the following areas and, in
conformity with its jurisdictional and other basic legal principles, take concrete and
meaningful steps to meet this goal:

i) criminal laws and their application, in accordance with section |11 and the Annex
to this Recommendation;

ii) tax legidation, regulations and practice, to eliminate any indirect support of
bribery, in accordance with section 1V;

iii) company and business accounting, external audit and interna control
requirements and practices, in accordance with section V;

iv) banking, financial and other relevant provisions, to ensure that adequate records
would be kept and made available for inspection and investigation;

v) public subsidies, licences, government procurement contracts or other public
advantages, so that advantages could be denied as a sanction for bribery in
appropriate cases, and in accordance with section VI for procurement contracts
and aid procurement;

vi) civil, commercial, and administrative laws and regulations, so that such bribery
would beillegal;

vii)international co-operation in investigations and other legal proceedings, in
accordance with section VII.

Criminalisation of Bribery of Foreign Public Officials

1) RECOMMENDS that member countries should criminalise the bribery of foreign
public officias in an effective and co-ordinated manner by submitting proposals to
their legidative bodies by 1 April 1998, in conformity with the agreed common
elements set forth in the Annex, and seeking their enactment by the end of 1998.

DECIDES, to this end, to open negotiations promptly on an international convention
to criminalise bribery in conformity with the agreed common elements, the treaty to
be open for signature by the end of 1997, with a view to its entry into force twelve
months thereafter.

Tax Deductibility

IV) URGES the prompt implementation by member countries of the 1996
Recommendation which reads as follows: “that those member countries which do not
disalow the deductibility of bribes to foreign public officias re-examine such
treatment with the intention of denying this deductibility. Such action may be
facilitated by the trend to treat bribesto foreign officials asillegal.”
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Accounting Requirements, External Audit and Internal Company Controls

V)

RECOMMENDS that member countries take the steps necessary so that laws, rules
and practices with respect to accounting requirements, external audit and internal
company controls are in line with the following principles and are fully used in order
to prevent and detect bribery of foreign public officialsin international business.

A) Adequate accounting regquirements

i) Member countries should require companies to maintain adequate records of
the sums of money received and expended by the company, identifying the
matters in respect of which the receipt and expenditure takes place.
Companies should be prohibited from making off-the-books transactions or
keeping off-the-books accounts.

ii) Member countries should require companies to disclose in their financial
statements the full range of materia contingent liabilities.

iii) Member countries should adequately sanction accounting omissions,
falsifications and fraud.

B) Independent External Audit

i) Member countries should consider whether requirements to submit to external
audit are adeguate.

ii) Member countries and professional associations should maintain adequate
standards to ensure the independence of external auditors which permits them
to provide an objective assessment of company accounts, financia statements
and interna controls.

iii) Member countries should require the auditor who discovers indications of a
possible illegal act of bribery to report this discovery to management and, as
appropriate, to corporate monitoring bodies.

iv) Member countries should consider requiring the auditor to report indications
of apossibleillegal act of bribery to competent authorities.

C) Internal company controls

i) Member countries should encourage the development and adoption of
adeguate internal company controls, including standards of conduct.

ii) Member countries should encourage company management to make
statements in their annual reports about their internal control mechanisms,
including thase which contribute to preventing bribery.

iii) Member countries should encourage the creation of monitoring bodies,
independent of management, such as audit committees of boards of directors
or of supervisory boards.

iv) Member countries should encourage companies to provide channels for
communication by, and protection for, persons not willing to violate
professional standards or ethics under instructions or pressure from
hierarchical superiors.
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Public Procurement
V) RECOMMENDS:

i) Member countries should support the efforts in the World Trade Organisation to
pursue an agreement on transparency in government procurement;

ii) Member countries laws and regulations should permit authorities to suspend
from competition for public contracts enterprises determined to have bribed
foreign public officias in contravention of that member’s nationa laws and, to
the extent a member applies procurement sanctions to enterprises that are
determined to have bribed domestic public officials, such sanctions should be
applied equally in case of bribery of foreign public officials.*

iii) In accordance with the Recommendation of the Development Assistance
Committee member countries should require anti-corruption provisions in
bilateral aid-funded procurement, promote the proper implementation of anti-
corruption provisions in international development institutions, and work closely
with dezvel opment partners to combat corruption in all development co-operation
efforts.

International Co-operation

VII) RECOMMENDS that member countries, in order to combat bribery in international
business transactions, in conformity with their jurisdictional and other basic legal
principles, take the following actions:

i) consult and otherwise co-operate with appropriate authorities in other countries
in investigations and other legal proceedings concerning specific cases of such
bribery through such means as sharing of information (spontaneously or upon
request), provision of evidence and extradition;

i) make full use of existing agreements and arrangements for mutual international
legal assistance and where necessary, enter into new agreements or arrangements
for this purpose;

iii) ensure that their national laws afford an adequate basis for this co-operation and,
in particular, in accordance with paragraph 8 of the Annex.

Follow-up and Institutional Arrangements
VIIl) INSTRUCTS the Committee on International Investment and Multinational

Enterprises, through its Working Group on Bribery in International Business
Transactions, to carry out a programme of systematic follow-up to monitor and

1 Member countries’ systems for applying sanctions for bribery of domestic officias differ asto whether the
determination of bribery is based on acriminal conviction, indictment or administrative procedure, but in all casesit
is based on substantial evidence.

2. This paragraph summarises the DAC recommendation, which is addressed to DAC members only, and addresses it
to all OECD members and eventually non-member countries which adhere to the Recommendation.
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promote the full implementation of this Recommendation, in co-operation with the
Committee for Fiscal Affairs, the Development Assistance Committee and other
OECD bodies, as appropriate. Thisfollow-up will include, in particular:

i) receipt of notifications and other information submitted to it by the member
countries;

ii) regular reviews of steps taken by member countries to implement the
Recommendation and to make proposals, as appropriate, to assist member
countries in its implementation; these reviews will be based on the following
complementary systems:

- asystem of self-evaluation, where member countries' responses on the basis of
a questionnaire will provide a basis for assessing the implementation of the
Recommendation;

- asystem of mutual evaluation, where each member country will be examined
in turn by the Working Group on Bribery, on the basis of a report which will
provide an objective assessment of the progress of the member country in
implementing the Recommendation.

iii) examination of specific issues relating to bribery in internationa business
transactions;

iv) examination of the feasibility of broadening the scope of the work of the OECD
to combat international bribery to include private sector bribery and bribery of
foreign officias for reasons other than to obtain or retain business;

v) provision of regular information to the public on its work and activities and on
implementation of the Recommendation.

IX) NOTES the obligation of member countries to co-operate closely in this follow-up
programme, pursuant to Article 3 of the OECD Convention.

X) INSTRUCTS the Committee on International Investment and Multinational
Enterprises to review the implementation of Sections |11 and, in co-operation with the
Committee on Fiscal Affairs, Section IV of this Recommendation and report to
Ministersin Spring 1998, to report to the Council after the first regular review and as
appropriate there after, and to review this Revised Recommendation within three
years after its adoption.

Co-operation with Non-members

X1) APPEALS to non-member countries to adhere to the Recommendation and
participate in any institutional follow-up or implementation mechanism.

XI1l) INSTRUCTS the Committee on International Investment and Multinational
Enterprises through its Working Group on Bribery, to provide a forum for
consultations with countries which have not yet adhered, in order to promote wider
participation in the Recommendation and its foll ow-up.
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Relations with International Governmental and Non-governmental Organisations

XI111) INVITES the Committee on International Investment and Multinational Enterprises
through its Working Group on Bribery, to consult and co-operate with the
international organisations and international financial ingtitutions active in the
combat against bribery in international business transactions and consult regularly
with the non-governmental organisations and representatives of the business
community activeinthisfield.
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ANNEX

Agreed Common Elements of Criminal Legislation and Related Action

1) Elements of the Offence of Active Bribery

i) Bribery is understood as the promise or giving of any undue payment or other advantages,
whether directly or through intermediaries to a public official, for himself or for a third
party, to influence the official to act or refrain from acting in the performance of his or her
official dutiesin order to obtain or retain business.

ii)  Foreign public official means any person holding a legidative, administrative or judicia
office of aforeign country or in an international organisation, whether appointed or elected
or, any person exercising a public function or task in aforeign country.

iii)  The offeror is any person, on his own behalf or on the behalf of any other natural person or
legal entity.

2) Ancillary Elements or Offences

The general criminal law concepts of attempt, complicity and/or conspiracy of the law of the
prosecuting state are recognised as applicable to the offence of bribery of aforeign public official.

3) Excuses and Defences

Bribery of foreign public officias in order to obtain or retain business is an offence

irrespective of the value or the outcome of the bribe, of perceptions of local custom or of the
tolerance of bribery by local authorities.

4) Jurisdiction

Jurisdiction over the offence of bribery of foreign public officias should in any case be
established when the offence is committed in whole or in part in the prosecuting State’ s territory.
The territorial basis for jurisdiction should be interpreted broadly so that an extensive physical
connection to the bribery act is not required.

States which prosecute their nationals for offences committed abroad should do so in respect of
the bribery of foreign public officias according to the same principles.

States which do not prosecute on the basis of the nationality principle should be prepared to
extradite their nationals in respect of the bribery of foreign public officials.

All countries should review whether their current basis for jurisdiction is effective in the fight
against bribery of foreign public officials and, if not, should take appropriate remedia steps.
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5) Sanctions

The offence of bribery of foreign public officials should be sanctioned/punishable by effective,
proportionate and dissuasive criminal penalties, sufficient to secure effective mutual legal
assistance and extradition, comparable to those applicable to the bribers in cases of corruption of
domestic public officials.

Monetary or other civil, administrative or criminal penalties on any legal person involved, should
be provided, taking into account the amounts of the bribe and of the profits derived from the
transaction obtained through the bribe.

Forfeiture or confiscation of instrumentalities and of the bribe benefits and the profits derived
from the transactions obtained through the bribe should be provided, or comparable fines or
damages imposed.

6) Enforcement

In view of the seriousness of the offence of bribery of foreign public officials, public prosecutors
should exercise their discretion independently, based on professional motives. They should not be
influenced by considerations of national economic interest, fostering good political relations or the
identity of the victim.

Complaints of victims should be seriously investigated by the competent authorities.

The statute of limitations should allow adequate time to address this complex offence.

National governments should provide adequate resources to prosecuting authorities so as to permit
effective prosecution of bribery of foreign public officials.

7) Connected Provisions (Criminal and Non-criminal)

Accounting, recordkeeping and disclosure requirements

In order to combat bribery of foreign public officials effectively, states should also adequately
sanction accounting omissions, falsifications and fraud.

Money laundering

The bribery of foreign public officials should be made a predicate offence for purposes of money
laundering legislation where bribery of a domestic public official is a money laundering predicate
offence, without regard to the place where the bribery occurs.

8) International Co-operation
Effective mutual legal assistanceis critical to be able to investigate and obtain evidence in order to

prosecute cases of bribery of foreign public officials.

Adoption of laws criminalising the bribery of foreign public officials would remove obstacles to
mutual legal assistance created by dual criminality requirements.

Countries should tailor their laws on mutual legal assistance to permit co-operation with countries
investigating cases of bribery of foreign public officials even including third countries (country of
the offer or; country where the act occurred) and countries applying different types of
criminalisation legidation to reach such cases.

Means should be explored and undertaken to improve the efficiency of mutual legal assistance.

IMPLEMENTING THE OECD ANTI-BRIBERY CONVENTION —|SBN-92-64-10113-6 © OECD 2005



24

(iii) RECOMMENDATION OF THE COUNCIL ON THE TAX
DEDUCTIBILITY OF BRIBES TO FOREIGN PUBLIC OFFICIALS

adopted by the Council on 11 April 1996

THE COUNCIL,

Having regard to Article 5 b) of the Convention on the Organisation for Economic
Co-operation and Development of 14th December 1960;

Having regard to the OECD Council Recommendation on Bribery in International
Business Transactions [C(94) 75/FINAL];

Considering that bribery is a widespread phenomenon in international business
transactions, including trade and investment, raising serious moral and political concerns
and distorting international competitive conditions;

Considering that the Council Recommendation on Bribery called on Member
countries to take concrete and meaningful steps to combat bribery in international
business transactions, including examining tax measures which may indirectly favour
bribery;

On the proposal of the Committee on Fiscal Affairs and the Committee on
International Investment and Multinational Enterprises:

. RECOMMENDS that those Member countries which do not disallow the
deductibility of bribes to foreign public officials re-examine such treatment
with the intention of denying this deductibility. Such action may be
facilitated by the trend to treat bribesto foreign public officias asillegal.

I1. INSTRUCTS the Committee on Fiscal Affairs, in cooperation with the
Committee on International Investment and Multinational Enterprises, to
monitor the implementation of this Recommendation, to promote the
Recommendation in the context of contacts with non-Member countries and
to report to the Council as appropriate.
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(iv) PARTIES TO THE CONVENTION

Countries Having Ratified/Acceded to the Convention"

Country Date of Ratification
1 Iceland 17 August 1998
2. Japan 13 October 1998
3. Germany 10 November 1998
4. Hungary 4 December 1998
5. United States 8 December 1998
6. Finland 10 December 1998
7. United Kingdom 14 December 1998
8. Canada 17 December 1998
9. Norway 18 December 1998
10. Bulgaria 22 December 1998
11. Korea 4 January 1999
12. Greece 5 February 1999
13. Austria 20 May 1999
14. Mexico 27 May 1999
15. Sweden 8 June 1999
16. Belgium 27 July 1999
17. Slovak Republic 24 September 1999
18. Austrdia 18 October 1999
19. Spain 14 January 2000
20. Czech Republic 21 January 2000
21 Switzerland 31 May 2000
22, Turkey 26 July 2000
23. France 31 July 2000
24. Brazil 24 August 2000
25. Denmark 5 September 2000
26. Poland 8 September 2000
27. Portugal 23 November 2000
28. Italy 15 December 2000
29. Netherlands 12 January 2001
30. Argentina 8 February 2001
31. Luxembourg 21 March 2001
32. Chile 18 April 2001
33. New Zealand 25 June 2001
34. Slovenia 6 September 2001
35. Ireland 22 September 2003
36. Estonia 23 November 2004
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