THE INTERFACE BETWEEN COMPETITION AND CONSUMER POLICIES

The Global Forum of the OECD Competition Committee debated the Interface between Competition and
Consumer Policies in February 2008.

The two policies share a common goal: the enhancement of consumer welfare. In this way they are highly
complementary. Applied properly, they reinforce one another; Aside from their different approaches to markets,
however, there are other differences between competition and consumer policies.

These differences present both opportunities and challenges. Applied consistently, each policy ill each make
the other more effective, especially in situations of evolving markets. The challenge comes in coordinating them,
and in ensuring that they do not work at cross purposes.

Institutional design is an important factor in providing effective public policy. With the increasing recognition
of the importance of integrating competition policy and consumer policy, there is debate about how to design the
most effective institutions for that purpose. Housing the two functions in a single agency offers several
advantages, including more centralised control, operational efficiencies and cross-fertilisation between the two
disciplines. There could be disadvantages as well, however.
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THE INTERFACE BETWEEN COMPETITION AND CONSUMER POLICIES

1. SYNTHESIS BY THE SECRETARIAT

OECD JOURNAL: COMPETITION LAW AND POLICY - VOLUME 2009/1 — © OECD 2010 135



SYNTHESIS

by the Secretariat

In the Seventh Global Forum on Competition a roundtable discussion was held on the interaction

between competition policy and consumer protection policy. There were two main topics in the
discussion, one focusing on substance — how the two policies share common goals and how they
complement one another — and one on procedure — institutional arrangements for enforcement of the
two policies. The results are summarised below, based upon the several written submissions from
delegations, the remarks of lead speakers and the discussions that followed, and the Secretariat’s
background note.

The substantive interaction of competition policy and consumer protection

(1)

136

The two policies share a common goal: the enhancement of consumer welfare. In this way
they are highly complementary. Applied properly, they reinforce one another.

The evolution in competition policy in the past few decades has been well documented.
Once, competition policy was based on diverse rationales, such as protection of small
competitors against large ones, or as part of a broader industrial policy. Now it is widely
understood to have a single purpose: the enhancement of consumer welfare. Thus,
competition policy and consumer policy now speak the same language; they have a common,
overarching goal.

The two policies address this goal from different perspectives, however. Competition policy
approaches a market from the supply side; its purpose is to ensure that through competition,
consumers have the widest possible range of choice of goods and services at the lowest
possible prices. Thus, competition policy undertakes to prevent certain types of conduct that
interfere with competition, notably restrictive agreements, especially cartels, harmful
conduct by a monopolist or dominant firm and anticompetitive mergers. Consumer policy
approaches markets from the demand side: to ensure that consumers are able to exercise
intelligently and efficiently the choices that competition provides. Consumer policy
addresses, among other things, information asymmetry as between sellers and buyers, false
and misleading advertising, and contract terms that are not understandable or
disproportionate.

Competition policy and consumer policy reinforce one another. In markets that are
effectively competitive, producers have internal incentives to further consumer policy
objectives, for example, to develop a relationship for quality or to attract customers away
from rivals by providing the necessary information to minimise switching costs. At the same
time, when consumers are able to exercise their choices effectively, they can act as a
competitive discipline upon producers. Thus, there is a strong case to be made for the co-
ordination of these two policy areas.
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(2)

(3)

Aside from their different approaches to markets, however, there are other differences
between competition and consumer policies.

Consumer policy is more diverse than competition policy. It is more than just making
markets work; it includes, for example, preventing and redressing fraudulent conduct, and
protecting consumers from unsafe products. Enforcement of consumer policy is typically
more dispersed as well. Enforcement of competition policy tends to be concentrated in a
single competition agency, though others may have some role, such as sector regulators and,
in some countries, private parties through lawsuits. There also may be a single agency
charged with enforcing a consumer protection law, but other government bodies — ministries
of commerce or industry, sector regulators and in some countries regional and local
governments — are also active. And often NGO consumer organisations are involved in
forming consumer policy.

Competition cases are typically fewer in number and broader in scope, affecting entire
markets. Consumer cases are more numerous and more narrowly focused, sometimes
involving a specific practice by a single business. Competition and consumer agencies also
have different tools at their disposal for dealing with violations of their respective laws. The
instruments available to competition agencies are more blunt: fines, or prohibition of
anticompetitive conduct, for example. The remedies available to consumer agencies can be
more targeted and specific: measures designed to improve information flows to consumers,
for example.

These differences present both opportunities and challenges. Applied consistently, each
policy will each make the other more effective, especially in situations of evolving markets.
The challenge comes in co-ordinating them, and in ensuring that they do not work at cross
purposes.

Co-ordinating the two policies has obvious benefits, even at the level of a single case.
Because they use different approaches, employing different tools, applying them together
adds flexibility, especially in cases where market problems can be analysed before choosing
which tools to deploy. The prime focus ought to be the market and what can make it work
better. An equally important reason for co-ordination is to ensure that the application of one
does not interfere with the other. The imposition of anticompetitive restrictions on
behaviour — unnecessary restrictions on price advertising, for example — will harm
competition and consumers.

There are new developments that offer opportunities for integrating the two policies.
Advances in the field of behavioural economics have contributed to new understanding of
how consumers react in situations of imperfect information, which has implications for both
consumer and competition policies. There is a steady trend toward deregulation across
countries; more sectors are being exposed to competition, notable among them the
professions, financial services, retail energy and mobile telephony. In these newly
competitive markets there tends to be information asymmetry as between sellers and buyers,
which can be addressed most efficiently through co-ordination of competition and consumer
policies. Electronic commerce is another field that offers great promise in promoting
competition, but again there exists the concern that consumers, or some segment of them,
will lack sufficient information to use this medium effectively.
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Institutional design

(4)

(5)
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Institutional design is an important factor in providing effective public policy. With the
increasing recognition of the importance of integrating competition policy and consumer
policy, there is debate about how to design the most effective institutions for that purpose.

Public policies do not operate in a vacuum; they are implemented by institutions, and the
quality of institutions determines in many ways the capacity of the system to deliver good
policy products to individual citizens. In the case of competition and consumer policies, the
central question is whether to combine the two functions in a single agency. There are
advantages and disadvantages to this approach, and countries have made different decisions
on this question.

Housing the two functions in a single agency offers several advantages, including more
centralised control, operational efficiencies and cross-fertilisation between the two
disciplines. There could be disadvantages as well, however.

As noted above, co-ordination of the two policies is important, and placing them within a
single agency should make it easier to do that. A few countries have gone to great lengths to
integrate the two, even at the case level. A case team may include experts from both
disciplines, and it may be decided whether to consider the matter as a competition case or a
consumer case only after some inquiry. The full range of competition and consumer
remedies is available in such an arrangement. More broadly, the consumer and competition
sides may undertake a comprehensive evaluation of competition in an entire sector. Where
there are deficiencies, appropriate remedies from both disciplines can be applied. Whether
or not there is integration at the case level, there can be sharing of information and
intelligence between the two sides, and policy making can be more coherent.

Also, consumer policy and competition policy require similar, though not identical,
expertise, the supply of which is limited. Combining the two policy functions may allow this
expertise to be used more efficiently. Several small economies have found these efficiency
arguments important and have combined the two functions for that reason, though not all
small countries have done so.

In countries where competition policy is relatively new, the public tends to be more familiar
with consumer policy and to view it more favourably. Combining the two could help to
transfer this good will to competition policy. Conversely, within government consumer
policy sometimes has fewer supporters than competition policy, resulting in an inadequate
budget for consumer policy. Again, combining them could help to remedy that problem.

But joining the two functions in one agency could also introduce problems. Competition
policy and consumer policy are far from identical, after all. Although not cited by joint
agencies as having occurred, in theory co-ordinating their disparate procedures, cases and
objectives could be difficult. The two sides may compete for resources, with the outcome
being less than optimal. Also there is the view, though perhaps a minority one, that if the
two policies operating separately can be adequately co-ordinated, then two voices in unison,
for example in public advocacy, can be more effective than one.
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(6) Some countries may elect to maintain separate agencies, and the two policies probably
cannot be completely integrated in a single agency in any event. It is still possible to co-
ordinate them, however, in a way that benefits consumers.

As noted above, neither competition policy nor consumer policy can be fully contained
within one agency, and this is especially true for consumer policy. Co-ordination should be
possible, however. In some countries this is done by means of a central commission within
government, usually having advisory powers only, on which sit representatives of the
various consumer constituencies, including, in some cases, NGO consumer organisations. A
representative of the competition community, usually the head of the competition agency,
may also be a member. In some countries the competition and consumer agencies have
entered into a co-operation agreement, much like co-operation agreements between
competition agencies and sector regulators, which ensure that the two agencies will consult
and will share information. The two agencies might even jointly participate in a case, which
has been successfully demonstrated in at least one country.

The outcome of any such co-ordination should be that their policies operate to the ultimate
benefit of consumers. To this end, it would seem that policy makers should understand that
market-based solutions are preferable to regulatory ones. Nevertheless, there will be
instances where consumer policy intervention is necessary, especially in situations of
information imperfection or switching costs. Care should be taken in these instances that the
interventions do not unnecessarily restrict competition.
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THE INTERFACE BETWEEN COMPETITION AND CONSUMER POLICIES

2. BACKGROUND NOTE
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BACKGROUND NOTE’

1. Introduction

That consumer protection policy and competition policy are largely interdependent instruments of
economic policy, both aimed at serving a common purpose of enhancing the efficiency with which
markets work, has been stated on many occasions and is widely accepted. It is also widely recognised
that there can be, and at times are, tensions between those policies. Moreover, as a practical matter,
there are differences in how those policies work, and in the nature of the process by which decisions
are taken and implemented. Recognition of these interdependencies and of the differences leads
naturally to a consideration of the institutional arrangements for these policies and specifically, of how
they should be coordinated.

This paper explores these themes, setting out the main issues as a basis for discussion without
seeking to be comprehensive in their treatment. It makes the following main points:

e  Competition policy and consumer policy generally share a common purpose while relying on
differing instruments to achieve that purpose. Usually, they reinforce one another; however,
it is not uncommon for them to clash, for example, when consumer policy is used in ways
that unnecessarily restrict competition. Also, the introduction of competition may occur
without sufficient regard to consequential consumer protection issues (section 2);

e  While these issues about the balance and coordination between competition policy on the
one hand and consumer policy on the other are hardly new, they have attracted increased
attention in recent years for a number of reasons, including

— Advances in behavioural economics, which have highlighted the cognitive limitations
affecting consumer behaviour (section 3.1); and

— The extension of competition to new and difficult areas (section 3.2), including the
professions and markets for public utilities and services.

While these developments do not alter the appropriate role of, or respective balance between,
competition policy and consumer policy, they do strengthen the case for a coordinated approach

to these policy areas;

e  This naturally raises the issue of how that coordination is best achieved (section 4):

This paper was drafted as a Background Note by Henry Ergas (Regional Head, Asia Pacific, CRA
International; Professor, Faculty of Business and Economics, Monash University, Australia) and
Professor Allan Fels (Dean, The Australia and New Zealand School of Government — ANZSOGQG).
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— While there can be benefits to integrating responsibility for the enforcement of
competition policy and consumer policy within a single institution, the reality is that
there will always be limits to the extent and effectiveness of that integration;

— Thus, the nature of these tasks associated with these policy areas differs in important
respects; moreover, consumer policy inherently involves a very wide range of
instruments, many of which are sector- or industry-specific, and which are not readily
brought under a single umbrella;

— As a result, whatever view is taken of the appropriate degree, if any, of institutional
integration of competition and consumer law enforcement, an important goal should be
as a minimum to ensure that the competition policy authority has the expertise required
to monitor developments in the design and administration of consumer policy and to act
as an advocate for competition in the consumer policy process; similarly, consumer
agencies should arguably, have the skills to monitor and assess competition issues.

— It is also likely to be important to ensure that there is within government, an entity that
has “whole of government” oversight of consumer protection, and that exercises that
oversight in a manner mindful of competition concerns;

— Periodic surveys of particular instruments — such as occupational licensing, or
restrictions on advertising — aimed at reviewing whether they were consistent with
efficient competition, may play a useful and important role in giving structure to this
coordination process.

2. The Interrelation of Competition and Consumer Policy

As a general matter, competition policy aims at protecting, and where appropriate and efficient
extending, the range of choices available to consumers. At the same time, consumer policy seeks to
protect, and where appropriate enhance, the quality of that choice, and to ensure that consumers can
exercise choice effectively and with confidence in the fairness and integrity of market processes.'

That each of these policies largely promotes the goals of the other is readily exemplified.

Thus, as a general matter, the risk of displacement that bears on firms in effectively competitive
markets creates incentives for those firms to develop and protect a reputation for being good quality
suppliers, since this allows them to secure repeat business and reducing marketing costs. This reduces
the burden that would otherwise fall on consumer policy in terms of enforcing product and service
standards, as firms will have incentives of their own to meet and exceed customer expectations. In that
sense, ensuring that a market is effectively competitive can help meet one of the central concerns of
consumer policy.

Equally, firms that operate in effectively competitive markets, and hence can hope to attract
customers away from rivals, will have incentives to reduce those customers’ switching costs, both by
informing them of the gains from shifting and by helping them to bear any once-off costs shifting
involves. The result of firms investing in reducing the switching costs incurred by each other’s
customers can be both to make competition more vigorous and to diminish the need for consumer
policy interventions aimed at reducing switching costs. Here too, ensuring a competitive supply
structure may be an effective way of dealing with what, in some circumstances, would otherwise be a
consumer policy problem — that is, switching costs.
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The same applies to many consumer policy interventions. For example, policies that ensure that
advertising and product descriptions are honest and reasonably informative, that contract terms and the
obligations they involve are understandable and not disproportionate, and that consumers can
reasonably expect products to be safe and fit-for-purpose, will both make consumer choice a more
effective discipline (thus directly strengthening competition) and will force firms to compete on the
merits (rather than on the basis of fraudulent or misleading claims or of unfair contract terms).’
Equally, product standards, by facilitating comparisons between products, increasing the ease with
which products from one supplier can be replaced by products from another, and concentrating
competition on performance rather than on features that are inessential to it, can directly improve both
consumer choice and the competitive process.

In short, each of these policy instruments can be used to advance the goals also pursued by the
other: competition policy, by keeping markets effectively competitive, can reduce the work that needs
to be done by consumer policy; consumer policy, by enhancing the ability of consumers to exercise
choice, can help make markets more effectively competitive and force firms to compete on the merits,
thereby supporting the ends of competition policy.

At the same time, each of these instruments can create challenges for the other.

For example, opening a previously highly regulated market to competition may well raise new
issues for consumer protection:

e  Many OECD countries faced new consumer protection issues as a result of the liberalisation
of financial markets, which, however beneficial it may have been, exposed consumers to
new risks and difficulties.*

e Equally, the introduction of competition into some public utility markets (such as electricity
and telecommunications) has created challenges in terms of regulation of service quality and
of issues such as the management of churn, of customer complaints and of disconnection for
non-payment.” It has also raised questions about the ability of consumers to understand what
are often complex pricing schemes and exercise choice between them.

e Finally, liberalisation of professional services poses complex questions about balancing
competitive pressures (for example, in terms of pricing and marketing, including advertising)
with the protection of consumers in situations characterised by potentially large information
asymmetries and substantial error costs.

Moreover, when a market becomes more exposed to competition than it was previously (say,
because of the removal of trade barriers), the incentives of market participants may change in ways
that raise consumer protection concerns:

e  For example, incumbent firms, faced with customers that are more mobile, may seek ways of
locking customers in, including by building termination penalties into customer contracts.
While those arrangements can be fully reasonable in some instances, they may raise both
competition and consumer protection concerns in others.

e Additionally, to the extent to which an inefficient dominant firm realises that it will lose
market share and perhaps even be entirely displaced, it may have less of an incentive to
invest in long-term assets such as reputation, and therefore be more willing to take advantage
of any customers it has that are locked in or otherwise vulnerable.
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e  Moreover, where the dominant firm was previously a monopolist operating in a highly
regulated environment, it may well have very little experience with consumer-oriented
marketing. Especially in the initial stages of competition, where the incumbent is seeking to
slow and deflect competitive entry and clear consumer protection measures have not yet
been put in place, this can result in a temptation to resort to tactics that are not fully
consistent with accepted business practices.

e At the same time, the liberalised market may attract “fly by night” operators, whose
unscrupulous practices undermine consumer confidence in the market as a whole, reduce
consumers’ willingness to rely on information firms in that market provide, and thereby
erode the incentives for all firms to act honestly. Moreover, those firms that do act honestly
will be forced to bear additional costs in so doing (as they seek to signal to consumers the
higher quality of the information they provide), increasing prices and reducing both
consumer and producer surplus.’®

In the same way, consumer protection policies, however well-intentioned they may be, can have
adverse consequences for competition, with the ultimate outcomes being contrary to the goals that
both consumer and competition policy should seek. Classic cases include prohibitions on comparative
advertising, mandatory product standards that exclude low-cost entrants and products, and
transparency and posted price requirements that facilitate collusion.’

In summary, the relation between competition policy on the one hand, and consumer policy on
the other, is relatively complex. In most instances, the one supports the other; but there are cases
where, in practice, they are in tension or conflict.

3. Emerging Challenges

The issues associated the appropriate mix of competition and consumer policy have recently
attracted increased attention partly as a result of developments in our understanding of consumer
behaviour (discussed below at 3.1) and partly as a result of changes in the extent and functioning of
markets (discussed at 3.2).

3.1 Developments in understanding of consumer behaviour

The economics of consumer protection have received a considerable boost in recent years as a
result of advances in “behavioural economics”. Those advances have stressed the impact that cognitive
limitations have on consumer choice. The area of behavioural economics is very large indeed, and it is
not possible or desirable to survey that area at all systematically here. However, a consideration of
some important aspects of the results found in the literature on behavioural economics is helpful in
illustrating how competition and consumer policy considerations interact.

Thus, economists have long recognised that information is costly and imperfect, so that
consumers may not be able to allocate their budgets in ways that always secure the products they
prefer, at the lowest prices available and hence from the most efficient supplier. That standard model
of rational choice under conditions of costly and imperfect information remains an extremely powerful
tool for understanding consumer and competition policy issues, and framing appropriate policy
responses. What “behavioural economics” adds, relative to that model, is an emphasis on what appear
to be departures from rational decision-making, at least as that is defined in conventional decision
analysis. Those deviations from “rational actor” conduct could cause consumers to take decisions that
appear inconsistent with welfare maximisation even when markets are reasonably competitive and
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search and information costs are not especially high. Indeed, some of these results suggest that
increased competition, to the extent to which it leads to a proliferation of choices available to
consumers, could yield only small, or in some instances even negative, welfare gains.®

While many of these findings are robust in experimental terms’, their interpretation is
understandably controversial.'” Even more importantly, it is by no means clear that they amount to a
case for a more interventionist — “paternalist” — stance in respect of consumer protection policy
generally. Nor is it clear that these findings diminish the value of, or weight that should be given to,
protecting (and where appropriate, promoting) competition. In effect, a move away from primary
reliance on competitive markets as the means of empowering consumers and/or to a more
interventionist approach to consumer policy could involve substantial costs. These include the costs of
the regulatory errors that are inevitable under a paternalist approach, especially one that involves
limiting consumer choice.

Moreover, those costs need to be weighed against the fact that if cognitive limitations lead to
potential gains from trade not being realised, then firms themselves may have incentives to seek ways
of achieving those gains. There may, in other words, be market solutions to some of the welfare losses
that would otherwise arise from constraints on individual rationality. Put slightly differently,
competition and market forces may themselves be important ways of addressing concerns about the
efficacy with which consumers take complex choices, because firms in competitive markets have
incentives to offer consumers “solutions” that allow potential gains from trade to be more fully
realised.

To take but one case, where the basic difficulty lies in frailty of will — for instance, with respect
to commitments to save — products can develop that seek to at least reduce that difficulty through
various forms of pre-commitment. For example, a successful voluntary superannuation scheme in
Australia, offered by a number of major employers to new employees, relies on the lower likelihood of
consumers “opting out” from a default position than “opting in” — that is, on an endowment effect. If
employees do not choose to “opt out”, the scheme commits them to paying a higher than mandatory
rate of superannuation contribution.

Equally, “confusopoly” — apparently deliberate attempts by firms to offer consumers choices that
are confusing, for example, in terms of having prices that are difficult to compare with other offers in
the market — may well be a serious problem for some consumers. However, just as some firms can
seek to gain customers by making offers difficult to analyse or compare, other may compete by cutting
through the confusion and offering simple pricing that consumers find attractive. Attempts by
incumbents at “muddying the waters” create incentives for one or more suppliers to differentiate
themselves by introducing a price structure that is simpler and hence more attractive. Experience
highlights how powerful this mechanism can be.

Thus, in many countries, the initial stages of telecommunications deregulation saw a proliferation
of complex pricing plans, especially for long distance service, making it very difficult for consumers
to evaluate “value for money”. More recently, however, there has been a trend to simpler, clearer
pricing, with “all you can eat” schemes bundled across multiple services coming into widespread use.

Equally, in aviation, competition between traditional full service airlines involved complex price
discrimination, structured around restrictions on the date, day and time of travel, including through
minimum stay and Saturday night requirements. The relatively high margins this permitted created
opportunities for competitive entry, with Value Based Airlines (such as SouthWest in the United
States, RyanAir in Europe and Virgin Blue in Australia) introducing a far simpler pricing scheme, in
which there are no minimum stay restrictions and prices are set mainly according to time of purchase.
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Faced with this form of competition, full service airlines have responded by greatly simplifying their
own pricing, facilitating effective consumer choice.

In retailing too, sales and other specials serve as useful forms of price discrimination, but also
increase consumer search costs (indeed, that is an important part of how the price discrimination
works). Walmart in the United States broke this pattern and adopted an “Everyday Low Prices” model,
in which prices are set on the basis of low, but stable, mark-ups. That model has been widely taken up
internationally, and studies find that those firms adopting this model have seen a significant increase in
their market share and generally in their relative profitability, while competition in retailing has
become more intense."'

The crucial point in all of these cases is that decision-making technologies are not merely the
work of consumers — they also depend on the action of firms. Profit-maximising firms have incentives
to exploit otherwise foregone gains from trade, including by improving the ability of consumers to act
on their preferences. These incentives are likely to be strongest for the most efficient firms, as they
have more to gain by reducing search costs. As a result, these firms can and in many cases do
undertake actions that “internalise”, and thereby offset, the costs (in terms of foregone gains from
trade) that would otherwise arise from cognitive constraints on consumer decision-making. This aspect
of competitive dynamics is typically absent both from the laboratory settings in which much
behavioural economics research has been undertaken. '

The response of firms to cognitive limitations affecting consumers is also largely absent from
models of markets characterised by ‘“shrouded attributes” — that is, situations in which some
consumers, but not others, are unaware of hidden costs associated with certain products (such as
cartridges for ink-jet printers and broadband charges in hotel rooms)."” In these situations, it may not
be profitable for producers to disclose the hidden costs, so long as sophisticated consumers have the
ability to avoid them while still buying the products, which are cheaper because of the “subsidy” naive
consumers provide.

While these “shrouded attributes” models are elegant and at times suggestive,' they rest on
strong assumptions. More specifically, as well as the conventional — and demanding — individual
rationality assumptions required to solve games of this type, there is the assumption that no firm
would gain a significant first-mover advantage by deviating from the “hidden costs” strategy.'> This
assumption seems quite inconsistent with the experience summarised above, where firms have derived
significant innovators’ rents by being the first to exploit previously unrealised gains from trade.'®

To suggest that market forces can, at least in part, correct some of the biases and limitations
associated with consumer choice is not to say that businesses do not seek to exploit those very biases
and limitations. Indeed, the opposite is likely to be case, most obviously in consumer marketing and
advertising, which relies on an increasingly sophisticated understanding of how consumers choose.
This makes it important for regulators to take account of those biases and limitations in assessing
consumer marketing and advertising, especially in respect of products with direct consequences for
health and safety. However, the point remains that to the extent to which cognitive biases and
limitations prevent consumers from actually choosing in line with their preferences — whatever those
preferences may be, and regardless of how well founded they are — one of the ways in which firms can
seek to secure a competitive advantage (and profit from the fuller realisation of gains from trade) will
be by assisting consumers to improve on the choices they make.

In short, while the results of the behavioural economics may suggest a need for a consumer
policy response — in the direction of greater paternalism — it may be that at least some of the issues it
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raises are best addressed through the competitive process: that is, by ensuring competitive forces are
effective.

While it is important to recognise these limits of the policy inferences properly drawn from
findings in behavioural economics, it would be a mistake to suggest that market incentives will cure
all cognitive limitations.

This has long been recognised by economists with respect to that markets that are distorted by
misrepresentation, which in its extreme forms amounts to fraud. As with all information asymmetries,
misrepresentation can give rise to allocative inefficiencies (as trades will not reflect accurate
valuations of the goods being traded), as well as to productive inefficiencies (because consumer search
costs are increased, production may be allocated to less rather than more efficient firms, and firms may
waste resources either in lying or in trying to establish a reputation for telling the truth). Of course, in
the extreme (and even in conventional models of rational choice), bad information drives out good, no
firm has the ability or incentive to disclose truthfully, and the market disappears.'’

The same issues about the efficacy of the self-remedying properties of markets can arise, albeit
likely in significantly less extreme form, in some of the cases that have been discussed in the
consumer policy literature arising from behavioural economics.

For example, even when market solutions do emerge to problems such as “confusopoly” or to the
pricing of “shrouded attributes”, those solutions may be directed at the more sophisticated consumers
(who in any event would have likely suffered the least harm), leaving other consumers still exposed.

Indeed, it could be argued that the rise of the Internet as a marketing channel has aggravated the
problem of vulnerable consumers. In effect, Internet marketing channels provide firms with
considerable scope to differentiate their offers as between customer segments, and most obviously and
immediately, as between consumers who are frequent and confident users of the Internet and those
who are not. This reduces the extent to which sophisticated consumers “price protect” those
consumers who are unsophisticated. While this problem may be merely transitory for some classes of
consumers — who over time will become more adept at using the Internet and hence will benefit from
the marketing features it provides — they will persist for others, such as the intellectually disabled, the
very elderly and (at least in countries such as Australia) important parts of the indigenous population.
The policy issue this raises is whether those more vulnerable consumers are best protected through the
general instruments of consumer policy, or by more targeted interventions.

Moreover, for some of cognitive limitations highlighted in the behavioural research, market
solutions may simply not emerge. “Addiction goods” are potentially a case in point, as consumers,
prior to addiction, may not value “non-addictive” variants sufficiently to allow them to drive more
harmful varieties out of the market.'"® Here too, the greatest risks are likely to fall on vulnerable
consumers, such as young people who are vulnerable to the lure of advertisements for cigarettes,
alcohol and other potentially addictive goods.

That said, care needs to be taken, in protecting those consumers who are most vulnerable and/or
poorly informed, not to unduly undermine the rewards to those consumers who invest in information
gathering.

It is true that there are cases where the nature of information as a pure public good means that
duplicated search amounts to nothing but waste'’; but there are also many cases where private
investment in information is socially valuable, because it helps guide the price discovery process to
ever changing fundamental values. In these latter instances, efforts at improving the position of less-
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informed consumers can reduce the return other consumers make by investing in information, and
hence erode the quality of price discovery and welfare overall.

This trade-off has been extensively studied in the context of consumer protection issues in
securities markets; suffice it to say most economists would place considerable weight on the need to
ensure disclosure requirements do not eliminate incentives for costly information acquisition, while
still encouraging widespread participation in the relevant markets.”® This does not mean that
vulnerable consumers should not be protected; rather, it means that the protection should be designed
in a way that avoids unnecessary harm to the incentives that those consumers who are able to invest in
information face to do so.

In short, there is a need for caution in drawing from the findings of “behavioural economics”
generalised inferences about the stance of consumer and competition policies, all the more so given
the fact that regulators too, suffer from cognitive limitations, imperfect information and other
constraints on decision-making. Moreover, there will generally remain an issue about which
instruments are most appropriate for dealing with the market imperfections arising from cognitive
limitations on consumers’ ability to make complex choices.

This is important because the findings of behavioural economics do seem of obvious relevance to
the design of consumer policy interventions, if not to the determination of the optimal extent of those
interventions. *'

Behavioural economics may, in other words, be even more valuable in helping shape how
consumer policy agencies intervene than in determining whether to intervene. For example, labelling
requirements need to take account of the way “information overload” can degrade the quality of
consumer decision-making. Equally, an awareness of the biases associated with endowment or default
positions may be useful in deciding how schemes that involve opt-outs (for example, for liability)
should be structured. Similarly, framing effects may be relevant to the design of regulations affecting
advertising material, for instance with respect to the fat and sugar content of foods. Finally, the
reliance that research in behavioural economics places on experimental trials has resulted in
significant improvements in the practice and methodology of experimental economics; given those
improvements, there is considerable scope for consumer protection agencies to use experiments in the
design of policy instruments (such as labelling standards) and perhaps even in examining individual
cases (for example, in assessing whether a particular advertisement is indeed misleading).

3.2 Expanding role of markets

Bringing the insights and methods of behavioural economics to bear on the design of consumer
policy interventions may be especially important in the areas that are currently at the frontier of
competition policy.

The last fifteen years have seen a far-reaching process of liberalisation in both the OECD
countries and in many developing countries.

A forthcoming paper, for example, finds that taking the world’s 57 largest economies from 1970
onwards, 56 out of these 57 countries have become less regulated over the period: the only exception
to the general trend is Venezuela.”” Within the 21 countries in the OECD group, the greatest decreases
in market-limiting interventions occurred in Portugal, followed by New Zealand, the UK and Sweden.
Among the other advanced countries, Israel stands out. As for the developing countries, countries
which significantly decreased the extent of market-limiting interventions include Mexico, Egypt,
Turkey, India, Brazil, Argentina, Chile and Peru. Additionally and importantly, the difference in the
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extent of reliance on markets between the OECD group and the other ‘advanced economies’, on the
one hand, and the developing countries and former communist countries on the other, has narrowed
appreciably since 1970.

This change, which in many countries reflects a greater appreciation of the merits of competition
as a means of allocating society’s resources, has also created significant new challenges for
competition policy and for consumer policy. Those challenges have been most acute in areas such as
the traditional public utilities, where issues include the difficulties of preventing nascent competition
from being eliminated and the difficulties consumers face in exercising choice in areas which have
long been monopolies. There have also been significant difficulties in liberalised finance markets,
especially in protecting consumers who are taking choices that are often highly complex.

More recently, there has been discussion of the scope to introduce, and in numerous instances
moves to actually introduce, greater competition in the professions and in social services (which
include education, health and aged care). These are markets that are often complex for consumers to
operate in, all the more so as they are relatively new or rapidly changing. Moreover, in some instances,
the decisions consumers take in these markets can have very serious consequences — as is obviously
true for education, retirement savings and health care — but product quality and “value for money” are
difficult to observe and assess. All of these difficulties are again more acute, and potentially more
laden with severe consequences, for consumers who are poorly educated or otherwise especially
vulnerable, such as the elderly, the sick and the frail.

The issues this poses for the interaction of competition policy and consumer protection can be
illustrated by considering two cases: occupational licensing, especially of the professions; and the
introduction of competition into markets for social services.

3.2.1 Occupational licensing of the professions

The term “professions” embraces a wide range of services in the modern economy including
accounting, architecture, legal, medical, paramedical, engineering, perhaps estate agents and other
categories which shade into skilled occupations such as electricians, plumbers, and many others. In
most if not all countries, entry into these occupations is regulated, as is the conduct of those who are
licensed to engage in them.

The primary justification for these regulations lies in information imperfections.

Thus, a person purchasing goods or services needs to make an assessment of the quality of the
goods or services. The consequences of making incorrect judgments (i.e. the risk) for a relatively
simple good with few characteristics are likely to be small, especially when consumers can form a
reasonably accurate estimate of the value of the good.

However, professional services are significantly more difficult for consumers to assess. Five key
characteristics of professional services will tend to magnify the information asymmetry and its
consequences. First, services are generally not observable before they are purchased as the consumer
cannot inspect a service before purchase in the same direct way as can be done with most goods.
Second, professional services are by their nature complex and often require considerable skill to
deliver and tailor to the consumer's needs. It can therefore be difficult for the consumer to assess the
quality of the service before it is purchased. Third, the quality of many professional services can be
difficult to assess even after the service has been purchased. For example, if a person hires a lawyer to
undertake litigation which is ultimately unsuccessful, it can be difficult for the consumer to know
whether the legal services were poorly delivered or that the case was inherently difficult to win.
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Fourth, many consumers are very infrequent consumers of professional services. Therefore, they do
not have repeat purchases from which to assess quality. Fifth, the consequences of purchasing poor
professional services can be significant. For example, the service may represent a large expenditure
for the consumer and a defective service (e.g. a heart by-pass operation) can cause serious and
irreversible harm. >

These characteristics can be used to justify regulation aimed at quality assurance. Such schemes
are intended to provide a guaranteed level of service quality to consumers and therefore reduce risks
associated with purchasing professional services. To some extent these schemes substitute search and
information gathering by individuals with information gathering and assessment through some
regulatory mechanism. These arrangements can reduce the transactions cost for consumers and help
the market to function efficiently.

However, experience also shows that these regulations often have impacts that go far beyond
assuring or seeking to assure the quality of the services consumers receive. Those impacts can include:

e The creation of a monopoly by the exclusive reservation of work and activity to the
profession. Associated with that there may be a further division of work by the exclusive
reservation of work to certain categories of that profession e.g. cosmetic surgery to be done
only by “cosmetic surgeons”;

e The establishment of anticompetitive restrictions on entry to a profession by a licensing or
accreditation arrangement or by restrictions on entry by a foreigner or by a person from
another region in that country;

e The imposition of anticompetitive restrictions on behaviour e.g. regarding prices or
advertising or ethics; and

e There may also be particular forms of anticompetitive conduct e.g. price-fixing agreements
and collective boycotts which, were they undertaken in other markets, would be in clear
breach of the competition laws.

Faced with these consequences, the central challenge for policy is to find ways of addressing the
legitimate concerns associated with the need for quality assurance, while creating scope for
competitive forces to operate far more fully that they traditionally have. This will, by necessity,
involve a tightly coordinated combination of competition policy and consumer protection tools:

e The consumer policy tools should seek approaches that are effective in protecting
consumers, while not being unduly or unnecessarily restrictive of competition; while

e  Competition policy should be brought to bear to ensure that subject to appropriate consumer
protection safeguards being in place, competition is allowed to work where it can, including
by the elimination of unjustified restrictions on entry and on competitive conduct.”*

3.2.2 Competition in social services

A similar need for close coordination between competition policy and consumer policy also
arises in moves to introduce market or market-like forces into the traditional social services.

Thus, as noted above, steps are being taken in a number of OECD countries to expand consumer
choice in the social services traditionally provided by governments.”> Similar moves have also been
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made in a number of developing economies, including Colombia (which recently ran a program that
provided vouchers to students to attend private schools)®, Chile’” and Indonesia®™. Moreover, the
World Bank has highlighted the contribution competition in the supply of services such as education
and health can make to ensuring efficient use of the limited resources developing countries have for
investment in social infrastructure.”

Although these moves have great potential to improve the efficiency with which those services
are provided, *° they also raise very challenging issues for both competition and consumer policy.

For example, while most countries have long had non-government schools, parents’ ability to
exercise choice within the public system has often been limited by rules that allocate children to
particular schools (usually on the basis of place of residence). At the same time, funding rules have
limited the extent to which public subsidies to schools follow the flow of students, distorting
competition both within the public system (to the extent to which schools that gain students do not
similarly gain in funding) and between the public system and the non-government sector. Allowing
greater parent choice, and making the income stream to schools more dependent on that choice, can be
a powerful way of increasing the responsiveness of the education system to parental preferences.’’

However, securing those gains, and ensuring that they are to the ultimate benefit of students and
society, involves myriad issues of policy design. To the extent to which schools move into the
competitive arena, difficult questions need to be addressed about information disclosure (which is vital
to the exercise of choice, but may distort the incentives facing teachers and school administrators),””
about information sharing and cooperation between schools, and about how desirable information
sharing can be reconciled with effective competition.”

Similar issues arise in health care. Particularly for countries that are experiencing rapid
population aging,* the issues that are central to ensuring efficient provision of health care services are
changing. While the provision of care for acute conditions remains of obvious importance, there is a
growing emphasis on (and allocation of resources to) the treatment of chronic conditions, such as the
various impairments associated with age (for instance, dementia), as well as those associated with
obesity and other “life-style” diseases.”” These are forms of care where choice by consumers (or their
families) can be especially important, both because the care itself can involve a de facto choice of
living conditions (as is the case, for example, for residential aged care), and/or because patient
incentives and motivation matter greatly to the efficacy of treatment (as in the treatment of life-style
conditions).

However, making choice work well in these areas is no easy matter; as with schools, it involves
difficult questions about information disclosure and consumer rights and obligations, as well as
difficult issues about how competition between providers can be reconciled with the wider social
objectives that are also being pursued. Here too, different forms of expertise — of health practitioners
and specialists, of competition authorities and of experts in consumer protection — need to be brought
to bear in the design of market (or “market-like”) instruments.*®

3.3 Conclusions

In summary, issues associated with the interaction between consumer protection and competition
policy have received considerable attention in recent years, with some of that increased attention
coming from research findings about inherent limitations on the quality and efficacy of consumer
choice. It would be premature and likely incorrect to conclude from those studies that less reliance
should be placed on consumer choice in a competitive market-place as the best means for promoting
efficiency and social wellbeing. However, they do have important implications for policy design, most
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obviously of consumer protection measures. As competition and consumer policy are extended into
new areas — such as emerging markets for the social services traditionally provided by governments —
the lessons of that research need to be brought fully to bear.

4. Institutional design and institutional challenges

The discussion above has highlighted the interdependence between competition policy on the one
hand, and consumer policy on the other, and the shared nature of the objectives they pursue. It has also
highlighted the way they come together in policy design, most obviously when competition is being
extended to new areas. This leads naturally to a consideration of the institutional arrangements for
competition policy and consumer policy, including the question of whether they should be “housed”
within a single institution.

There are both benefits and costs to placing competition policy and consumer policy within a
single institution. We consider first the benefits and then turn to an assessment of the costs.

4.1 Benefits of integration

There are three major advantages to integrating the primary responsibility for competition policy
and consumer policy within a single institution. These are:

e Gains from treating competition and consumer policy as instruments that can be flexibly
combined and more generally managed within a single portfolio of policy instruments;

e Gains from developing and sharing expertise across these two areas; and

e Gains in terms of the wider visibility to the community, and understanding in the
community, of competition and consumer issues.

4.1.1 The portfolio of policy instruments

By keeping markets effectively competitive, competition policy can reduce the work that needs to
be done by consumer policy; equally, consumer policy, by enhancing the ability of consumers to
exercise choice, can help make markets more effectively competitive and force firms to compete on
the merits, thereby supporting the ends of competition policy. This interdependence is important
because it means that there may be scope for substitution between these instruments. As a result,
joining the instruments within a single armoury may allow both objectives to be pursued at lower net
cost (or equivalently, with greater net gain), as the least cost instrument is used in each fact situation.

For example, as a general matter, competition policy, other than by prohibiting anti-competitive
conduct, has relatively little scope to make markets more structurally competitive than they would
otherwise be; moreover, policies that seek to “de-concentrate” oligopolistic markets, either through
forced divestments or by subsidising or otherwise assisting entry, are often contentious and often seem
likely to impose costs that are considerably greater than the benefits. In that sense, competition
authorities may have few means to alter the supply side of markets so as to make rivalry a more
effective discipline. However, in those cases, action on the demand side of the market may provide an
effective alternative: for example, if better consumer information, or reduced switching costs, make
the demand each firm faces more elastic, that will usually create incentives for each firm to price more
aggressively for any given market structure.’’
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The value of seeing these instruments as being within a common portfolio of tools is accentuated
by the fact that consumer policy can often be tailored to the needs of particular markets in ways that
would be impossible and/or inappropriate for competition policy. For example, it would not be
desirable to have a specific set of competition policy instruments that applied to (say) electricity
retailing; however, the particular issues associated with improving customer information in that
market may well be properly dealt with through consumer policy instruments (such as information
campaigns) that are specific to the market at issue. In that sense, while competition policy is by its
nature a relatively blunt instrument, interventions on the demand side of markets may be capable of
addressing industry specificities in a more finely honed way.

At the same time, managing these instruments within a common portfolio may be an effective
way of identifying, and thus avoiding or reducing, inconsistencies in policy settings. For example,
mandatory product standards can limit competition by restricting low cost, low quality producers from
entering markets. That harmful consequence is more likely to be revealed, and to cause corrective
action, in an institution that is also attuned to the goal of promoting competition, and whose functions
lead it to undertake competition investigations across a wide range of markets, than in one that is not.
More generally, by ensuring that each market and the instruments brought to bear on it are seen as a
whole — in terms of the functioning of both that market’s supply side and of its demand side — the risk
of one set of policies being used to undermine the other can be better controlled.

4.1.2 Shared expertise

Particularly but not solely in smaller economies, the stock of expertise available to the public
sector for analysing complex policy issues to do with the structure and functioning of markets is likely
to be very limited. As both consumer and competition policy draw on similar types of expertise,
managing what expertise there is within the framework of a single institution may allow it to be used
more efficiently.

At the same time, such integrated management may provide opportunities for professional
development in which individuals are exposed to, and develop a detailed understanding of, to both
competition policy issues and consumer protection issues. This is especially important when analyses
are required that take full account of both the supply and the demand side of markets.

For example, it can be difficult to understand what (seen from the supply side) may seem to be
unduly restrictive agreements without an understanding of the way the demand side of a market works.
Agreements whereby insurers “steer’” consumers to particular suppliers of smash repair services — by
requiring consumers to only use designated repairers — are a case in point. Those agreements may
seem to restrict competition for smash repair services. However, their primary justification lies in the
way they limit the moral hazard problems that would otherwise arise in the market for smash repair
services. Those moral hazard problems arise because consumers do not bear the full costs of the repair
services, while the quality of repairs is often difficult to fully observe. By seeming to limit consumer
choice, the insurer can both reduce costs and increase quality directly and provide incentives for smash
repairers to compete on the basis of cost and quality, rather than by exploiting consumers and insurers.
A detailed knowledge of how consumers behave in situations such as these is obviously helpful to a
proper analysis of what may seem an undue restriction on competition.

Equally, an understanding of consumer policy issues and instruments can be important in
assessing possible changes in market structure, such as those associated with proposed mergers. At the
simplest, knowing that an industry is one in which consumers have experienced persistent problems
with the terms and conditions of service may assist in examining claims about how the relevant
markets have operated in the past and might operate in future. For instance, if consumers typically face
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high information costs, the post-merger market structure may offer more scope for consumers to be
exploited, particularly if post-merger competition would depend heavily on new entry or on the
expansion of relatively small and perhaps little-known suppliers. At the same time, a close awareness
of those consumer issues may help shape remedies, which could, for example, include information
disclosure or product unbundling requirements.

4.1.3 Community support and public accountability
Finally, there may be benefits in terms of community support and public accountability.

As far as support is concerned, there is a natural appreciation in the community of the value and
importance of consumer protection. By linking its competition policy activities to the consumer
protection agenda, and explaining the linkages between its competition policy decisions and the
promotion of the consumer interest, a competition authority can enhance public acceptance of
competition policy. This may be especially important in countries where competition policy is a
relatively recent development, and where there is little understanding of the importance, role and
substance of competition policy. Potentially highly controversial decisions — such as those involved in
opposing mergers between powerful domestic firms — may prove easier to make and sustain if they
can be clearly explained as part of a broader mission aimed at protecting and promoting the interests
of consumers.

At the same time, at least in some countries, consumer protection has found it difficult to obtain a
high degree of political priority and indeed, of support within administrative and bureaucratic elites.
This has compromised both its access to ongoing funding and its ability to attract the more ambitious
elements in the public service. In contrast, having well-resourced competition policy authorities is
broadly seen as an important component of sound economic management. Moreover, a stint working
in a competition authority may be an attractive career move for talented young professionals.
Competition authorities’ resulting greater access to human and financial resources may more readily
spill over to consumer protection in countries where the two areas of policy share a common home.

As well as these gains in sustainability, integrating the missions may lead to improved public
accountability. Competition policy tends to be economy-wide in its reach, and the individual actions
and decisions of competition policy authorities are of broad interest to the business, legal and
academic communities, as they are seen as precedents that may be extended beyond the firms and
industries directly at issue in those actions and decisions. As a result, the conduct of competition
authorities in respect of their competition functions is subject to quite careful and effective monitoring,
which helps ensure that those agencies operate to reasonable quality levels.

In contrast, consumer policy is at times highly-industry specific and additionally involves many
decisions that individually, have quite low stakes in absolute, economy-wide, terms. This can lead to a
situation in which relatively few social actors have the incentive or ability to carefully monitor
decision-making by specialised consumer policy agencies. This absence of close monitoring can lead
to regulatory failure, with the agency at issue being captured either by the ideology of consumer
protection — without a proper appreciation of the costs regulation imposes — or by the regulated firms,
which have an interest in using consumer protection to create barriers to the entry and expansion of
new players. These risks are likely to be smaller in an entity that also has the competition policy
functions, both because of the internal culture of such an entity and because of the close scrutiny that
entity will naturally attract.
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4.2 Costs of integration

Although integration of competition policy and consumer policy institutions can have benefits, it
also has costs. Those costs arise from the inherent differences in the substance and implementation of
these instruments, and the obstacles those differences create in practice to achieving full policy
integration.

4.2.1 Differences in substance and implementation

Although consumer policy and competition policy share common goals, the specific instruments
on which they rely differ, as does the context in which policy implementation occurs.

Thus, by and large, competition policy is implemented through the enforcement of the
competition laws, which involves a mix of administrative proceedings (such as those used in merger
clearance and in the authorisation (administrative approval) of agreements) and of litigation in courts
and tribunals. Typically, the case load involves relatively small numbers of cases, with individual
cases that are often very large in absolute terms. Additionally, direct interaction with the public is
often quite limited, with much of the information flow occurring through highly formalised processes,
such as information filings and document discovery. These characteristics of the work flow have a
significant influence on the structure and conduct of the agencies, including in terms of the training of
staff, the types of skills and career paths that make for advancement, and the allocation of the time and
attention of senior personnel.

In contrast, consumer policy is inherently more varied in its instruments, form and substance. As
regards the instruments, while consumer policy has a conventional enforcement element (that is most
marked in respect of misleading and deceptive conduct), it also covers weights and measures, product
quality and safety standards, industry codes of conduct, the regulation of behaviour in individual
professions and consumer ombudsman and dispute resolution mechanisms. While there are some
important instruments that are economy-wide, they are usually paralleled by an extensive assortment
of sector- or market-specific instruments. These rely on a broad range of enforcement instruments and
in some cases (such as information and consumer education) are very “soft” forms of regulation.
Moreover, the process of policy formation and implementation tends to be itself very varied and in
many respects porous, with significant direct involvement with the public, a case load that involves
many individually small cases, and considerable industry input into policy design. In turn, these
features map into a policy process that is far more decentralised — in terms of the range of players
involved — and far more geographically localised than is the formation and enforcement of competition
policy.

One result of these differences is that consumer policy, when it is integrated within an agency
that also has responsibility for competition policy, may find it difficult to attract the attention it
deserves. The highly varied nature of the consumer policy case load, and the fact that many consumer
policy cases are relatively small and have low stakes in absolute terms (though they may be of great
significance to individual consumers), can lead to consumer policy receiving less top management
attention and support than it should. The fact that much of consumer policy involves decentralised
interaction with other agencies and territorial levels of government can induce a tendency to delegate
the work to relatively junior levels and not to give it the funding, resources and profile that
competition policy — with its ongoing stream of high visibility, large scale, litigation — invariably
secures.

These issues arise from differences in the nature of instruments and tasks these respective policy
instruments involve. In theory, of course, that could change.

156 OECD JOURNAL: COMPETITION LAW AND POLICY - VOLUME 2009/1 — © OECD 2010



In particular, there could be gains to consolidating consumer policy, in terms of giving it a more
unified statutory and institutional basis, and in that respect making it somewhat more similar to
competition policy. Indeed, in a very recent review of Australian consumer policy, the Productivity
Commission (which advises the Australian Government on issues that affect economic efficiency) has
recommended that it would be preferable to rely on the generic law, rather than resorting to industry-
specific regulation, in dealing with many consumer problems.™ In effect, such reliance on generic law:

e Facilitates consistency in approach across consumers and markets;

e Allows regulators to deal with emerging problems without the need for new statutes — an
especially important feature given that many consumer markets are evolving rapidly;

e  Generally avoids boundary line problems and the gaps in regulatory coverage that can ensue;
and

e Imposes relatively few costs on the overwhelming majority of suppliers who do the right
thing by consumers.

Set against those benefits, industry-specific consumer regulation explicitly seeks to prevent
certain behaviours rather than rely on the deterrent effect of the threat of prosecution for breaches of
general law and possible liability for compensation. Its use, the Productivity Commission notes, is
most likely to be desirable when:

e  The risk of consumer detriment is high and/or the detriment suffered if things go wrong is
potentially significant and possibly irremediable. (Such considerations are the primary
reason why specific regulation is employed in the medical and consumer credit areas);

e The suitability and quality of services is hard to gauge before or even after purchase (the
ostensible rationale for many other professional licensing regimes); and/or

e The technical nature of a product or service makes it easier for a regulator to assess breaches
of appropriate behaviour against some ‘objective’ standards.

These considerations are well made and, at least as far as Australia is concerned, they do suggest
gains in placing somewhat greater weight on achieving consumer protection objectives through
economy-wide statutory instruments. Nonetheless, even with such a move, the major differences noted
above between the nature of the tasks, skills and processes involved in competition policy on the one
hand, and consumer policy on the other, seem highly likely to remain.

This, in turn, creates practical difficulties to seeking to manage both of these functions within a
single agency of government. While these difficulties need not be insuperable, they limit the
economies of scope between the functions and may make for their separate administration.

4.2.2 Limits on integration in practice

Largely as a result of the characteristics noted above, it is an inherent feature of any effective
regime of consumer protection that it will involve a number of quite distinct agencies of government.
Moreover, those agencies may well span separate territorial levels of administration, especially in
countries with a federal structure. This multi-agency character is especially marked when consumer
protection issues arise in industries that are subject to extensive industry-specific regulation, such as
financial services and health care. In those instances, the industry-specific regulators naturally play a
substantial role in consumer protection issues, and indeed, often bear the primary responsibility in that
respect.
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As a result, it is not generally feasible to centralise responsibility for consumer policy to the same
extent and in the same way that occurs as regards responsibility for the enforcement of competition
policy. Even when aspects of the functions are combined in a single institution (as is the case with the
ACCC in Australia), many important aspects of consumer protection fall outside its remit, and will
likely continue to do so.

This implies that, in practice, the degree of integration between these policy instruments will
never be complete. Rather, any integration will be selective, and hence will need to focus on those
aspects of the policies which are most tightly interdependent and where the economies of scope in
policy design and implementation are greatest.

4.3 Conclusions on institutional design issues

Overall, there are a number of respects in which gains can be achieved by locating responsibility
for both competition policy and consumer policy in a single institution. Those gains include:

e Benefits in terms of better policy coordination, and in particular, in the selection of policy
instruments to meet the needs of particular fact-situations;

e A better understanding by policy-makers and enforcers in each area of the role and
limitations of the other; and

e The ability to secure economies of scope in access to resources and in the efficacy of
monitoring and accountability processes.

However, there are also inherent limits to the possibilities for integration:

e  The nature of the tasks involved in implementing consumer policy differs greatly from those
involved in the administration of competition policy, reducing the economies of scope
achievable through their integration; and

e It is an inherent feature of any effective policy of consumer protection that it will involve a
range of agencies, and (especially in Federal countries) span several territorial levels of
administration.

These conflicting pressures can obviously be addressed through a range of quite differing
approaches. In practice, what appears most important is:

e To ensure that the competition authority has in-house access to the skills involved in the
formulation of consumer policy, and at the very least a watching brief with respect to
consumer policy, as well as scope to intervene in consumer policy decisions that have
material competition implications; and

e That there be within government, an entity that has “whole of government” oversight of
consumer protection, and that exercises that oversight in a manner mindful of competition
concerns.

Periodic surveys of particular instruments — such as occupational licensing, or restrictions on
advertising — aimed at reviewing whether they are consistent with efficient competition, could play a
useful and important role in this respect. These surveys would provide a regular opportunity to review
whether the objectives pursued through whatever restrictions are imposed using these instruments
could be achieved in less restrictive, or more efficient, ways. Developing a program of such reviews,
starting with those instruments that are most likely to be unnecessarily restrictive, could be an
effective approach to giving such a process a structure and clear time-line.
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5. Conclusions

It has recently been emphasised that consumer policy can “activate” competition policy — that is,
can help bring competitive processes to life, giving them the vitality they need to achieve the objective
of making markets efficient and effective.”

This is so even though there is also on occasions a risk that the instruments of consumer policy,
rather than serving the interests of consumer, will be used to restrict otherwise desirable competition.
As world markets become ever more integrated, this danger also becomes more pressing. Paternalistic
justifications can be deployed for many purposes, and not all of them are socially desirable.

This is not to suggest, however, that there should be any doubt about the importance of consumer
policy. Long-standing concerns about the need to protect consumers, and especially the most
vulnerable among them, not only retain their validity but are even more significant as market
mechanisms are introduced into ever more parts of our economies and societies. The introduction of
competition into these areas needs to be closely coordinated with the development of effective
consumer safeguards, which is a challenge which largely remains to be met. The imperative of policy
coordination is therefore as pressing as ever.

There may, however, be no “magic bullets” that can fully meet that imperative. The reality is that
competition policy and consumer policy will always differ in the range of instruments on which they
rely, key features of the tasks involved in their implementation and the levels of government that they
involve. This, as well as history, may limit the extent to which there can be institutional integration.
As a result, what may matter most is that competition policy authorities have the expertise needed to
be effective advocates in the many dimensions of the consumer policy process whilst consumer
agencies likewise have competencies in competition policy; and that there is, in central government,
ongoing attention to the need for consistency between these policy instruments. Periodic surveys of
particular instruments — such as occupational licensing, or restrictions on advertising — aimed at
reviewing whether they are consistent with efficient competition, could play a useful and important
role in this respect.
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SUMMARY OF DISCUSSION

Chairman Frédéric Jenny introduced the opening speaker for the day’s discussion, Ms. Meglena
Kuneva, EU Commissioner for Consumer Protection.

Commissioner Kuneva outlined the consumer policy strategy adopted by the Commission
in 2007. The strategy recognises the consumer as an essential economic agent in markets and aims to
empower consumers to act in their best interest at all times. Consumers can exercise a powerful force
in the greater European market, but currently that market is fragmented on the consumer side, still
consisting to a significant degree of 27 national markets. Sound regulation at the European level that
delivers a clear and robust framework for consumer choice is required.

The Unfair Commercial Practices Directive has put in place a harmonised framework banning
practices such as misleading advertising. The legal framework on consumer contract law is currently
being reviewed and studied with the same goals in mind: to introduce a single, simple set of basic
rights and obligations to consumers and business. On the enforcement side, a network of consumer
protection enforcement authorities similar to the European Competition Network was established
in 2007 and is now co-operating against unscrupulous sellers.

The Commissioner also commented on the links between competition and consumer policy. She
praised the work of the Commission in competition policy, but noted that competition policy tools are
not always sufficient to address all of the problems that may reduce market efficiency and harm
consumer welfare. Consumer policy is therefore central to addressing potential demand-side failures
preventing consumers from exercising undistorted choice. Competition and consumer policy are
therefore complementary, and the challenge is to find ways in which they can work better together.

In the Commissioner’s view the main area for co-operation is upstream, at the market screening
and analysis phase. In this regard the Commission has recently devised a market scoreboard for
detecting possible market failures from the consumer side, which monitors five indicators of market
malfunction — prices; complaints; switching; consumer satisfaction and safety. They are only
indicators, however, and by themselves are not conclusive. The next step would be in-depth analysis
of markets that the scoreboard highlights, employing the Commission's Single Market Review
methodology.

The Commissioner briefly commented on the promises offered by recent developments in
behavioural economics as helping to explain how consumers actually react in complex market
situations, and she expressed the hope that the OECD would participate in developing this new tool for
use by policymakers and enforcers.

The Chairman thanked Commissioner Kuneva for her remarks and for her emphasis on the
complementarity between consumer and competition policies. This points up the need for more
analytical work on the demand side of markets, since competition policy approaches the topic mostly
from the supply side. The Chairman then introduced Mr. Michael Jenkins, Chairman of the OECD
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Consumer Committee. Chairman Jenny noted that the two committees have long enjoyed a co-
operative and productive working relationship.

Mr. Jenkins welcomed the opportunity for dialogue between the competition and consumer
protection communities. He noted that historically consumer protection had concentrated on
protecting consumers against unscrupulous business practices, but now there is emphasis on
empowering consumers to make better and more informed choices in the increasingly complex
marketplace. This has the effect of increasing competition as well, and thus the two policies share a
common goal. Mr. Jenkins welcomed the non-Members present for the discussion, and encouraged
them to offer their views in this important debate.

The roundtable discussion was chaired by Mr. William Kovacic, Commissioner of the United
States Federal Trade Commission

The Chairman stated that he hoped to cover four topics:

e  an exploration of common goals that link competition and consumer policy;

e  a consideration of the institutional arrangements by which the two systems operate and
how they can be made most effective;

e the conflicts that can arise between these two systems and how they might be resolved;

e the benefits that can be derived from considering the two systems as part of an
integrated whole.

The Chairman introduced the five panellists to lead the discussion: Mr. Colin Brown, Policy
Director, Office of Fair Trading, United Kingdom; Mr. Chuan Leong Lam, Chairman, Competition
Commission of Singapore; Ms. Barbara Lee, Executive Director, Jamaica Fair Trading Commission;
Mr. Hetham Hani Jamel Abu Karky, Legal Researcher, Competition Directorate, Jordan Ministry of
Trade; and Mr. Allan Fels, Dean, Australia New Zealand School of Government. Each topic was
addressed by the panellists, after which there were interventions from the floor.

Common goals of competition policy and consumer protection

Professor Fels was co-author of the background note, together with Mr. Henry Ergas, Regional
Head, Asia Pacific, CRA International and Professor, Faculty of Business and Economics, Monash
University, Australia. Professor Fels summarised that part of the note which deals with the
relationship between these competition and consumer policies. Each largely promotes the goals of the
other. Firms in a competitive market have incentives of their own to develop a reputation for quality.
Likewise, consumer policy interventions that promote transparency and access to accurate information
make consumer choice a more effective discipline, thus strengthening competition. Thus, a
competition policy that works well can reduce the work that needs to be done by consumer policy; in
the same manner, a good consumer policy, by enhancing the ability of consumers to exercise choice,
can make markets more competitive and force firms to compete on the merits, thereby supporting the
aims of competition policy.

At the same time, each of these instruments can create challenges for the other. The paper
provides several examples of these challenges. A market that becomes newly competitive —
liberalised public utility markets, for example — can expose consumers to new risks and difficulties.
Likewise, consumer protection policies can sometimes have adverse consequences for competition —
prohibitions on comparative advertising, for example.
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The paper also briefly addresses new developments in behavioural economics — a discipline that
explores departures by consumers from rational decision making models under conditions of costly
and imperfect information. A principal point of this discussion is that these new findings in
behavioural economics do not necessarily argue for a more interventionist, regulatory approach.
Market forces themselves may offer solutions. That is, firms in competitive markets have incentives
to provide remedies to consumers that allow potential gains from trade to be more fully realised.
Again the background note provides several examples. In retailing, for example, where it is difficult
for consumers to compare prices among supermarkets, some competitors have successfully responded
by promoting the “everyday low prices” model.

Still, market incentives will not cure all cognitive limitations. Firms have incentives to exploit
the situation with advertising and marketing that reinforces consumer biases. Moreover, sophisticated
consumers may benefit from market-based responses, but less sophisticated ones may be left behind.
Use of the Internet marketing channel is a good example of this phenomenon. Consumer policy is
relevant in the design of interventions in these instances, but these interventions should not do harm to
the incentives that consumers have to invest in information.

The paper also discusses the interaction of the two policies in markets new to competition. In
many countries competition has been recently introduced in the professions. For several reasons
consumers lack good information about how to make choices among professionals, but sometimes the
reactions to this problem, for example restrictions on advertising or unnecessary restrictions on entry,
are themselves harmful. In this situation competition and consumer policies require co-ordination.
Likewise, in public services, such as education and health care, there are efforts to introduce
competition on the supply side, providing consumers with new choices in these fields. Making choice
work in these areas is difficult, however, introducing difficult questions about information disclosure
and consumer rights and obligations.

According to Colin Brown, the written submissions to this roundtable show that countries
acknowledge the interrelationship between competition and consumer policies, though we have still to
debate its depth and its institutional implications. At the centre of this interconnection there is
common ground, which can be defined by two questions: is the market working well for consumers
and, if not, what can we do about it? Responses include both traditional competition policy concerns —
e.g., cartels, anticompetitive mergers, high entry barriers — and consumer policy concerns — e.g.,
misleading advertising and information asymmetries. But in addition to this common ground,
consumer policy and competition policy have their own distinct territories, and their own cultures and
histories. For this reason it is Mr. Brown’s thesis, on which he will elaborate later, that there are
benefits from bringing them together institutionally.

Chairman Lam noted that Singapore is a small country. Much of what it consumes is produced
abroad. Thus, there is a significant international dimension in its consumer policy. Singapore
exercises a light touch in this area, often relying on agencies in other countries, with whom it co-
operates. International standardisation of concepts in consumer protection and competition policy is
important to a small economy like Singapore.

Hetham Hani Jamel Abu Karky noted that in Jordan the overarching goal is to provide consumers
with the highest quality goods and services at the lowest price. This encompasses both competition
and consumer policies. The Jordanian competition law is enforced by the Competition Directorate,
situated within the Ministry of Industry and Trade. The Committee for Competition Affairs is an
advisory body to the Competition Directorate. There is no consumer protection body as such in the
government, but the Quality and Market Control Directorate, also within the Ministry for Industry and
Trade, has responsibility for monitoring sales and markets. Also, the Consumer Protection
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Association, an NGO, is active in Jordan, and its president is on the Committee for Competition
Affairs. Thus, competition policy and consumer protection interact in this way in Jordan.

Barbara Lee noted that the Jamaican competition law states as its purpose the provision to
consumers of competitive prices and product choices. There are other references in Jamaican statutory
law to providing consumers with a fair share of the benefits of commerce. In Jamaica there are both
the Fair Trading Commission, which enforces the competition law, and the Consumer Affairs
Commission, which serves as an advocate for consumers in various forums. Questions are sometimes
raised about the need for two separate agencies, especially since there are other consumer groups
operating in the country. In this respect it is important to provide citizens with better information
about the activities of the two agencies, and especially how competition policy can benefit them.
Elsewhere in the Caribbean, in the laws of Barbados and Trinidad there are explicit statutory links to
competition policy and consumer protection.

The Chairman noted how in recent years the two policies have moved toward a more common
vocabulary, especially the acceptance by the competition community of consumer welfare as the
foundation for competition policy.

Mr. Asher expressed his disagreement with the discussion of behavioural economics in the paper,
however, to the extent that it suggests that competitive responses can overcome certain specific
problems associated with information asymmetry. He stated his view that in some markets, especially
those in which entry barriers are high, the problem is growing, citing mobile telephony, financial
services and energy retailing as examples. Behavioural economics, in his view, now provides an
empirical basis for consumer protection measures.

Chinese Taipei’s representative reiterated that the competition law, which is enforced by the Fair
Trade Commission, was enacted in 1992, and includes responsibility for consumer protection. In 1994
the Consumer Protection Law was enacted, which created the Consumer Protection Commission
within the Cabinet. It has responsibility for co-ordinating consumer protection efforts at all levels of
government, but it does not have independent enforcement powers. The Chairman of the FTC is also
a member of the CPC.

The Chinese Taipei delegate gave examples of both complementary actions and conflicts
involving the two agencies. One example of the former was in the cable TV industry, which is quite
concentrated. The two agencies consulted before the Consumer Protection Commission requested that
the cable providers provide a basic, or no frills package of channels, which had not previously been
offered. A second involved a supermarket merger, which the FTC approved. After the merger,
however, the merged company refused to honour gift certificates from one of the parties. After
intervention by both agencies the supermarket agreed to redeem the certificates.

Conversely, there have been conflicts regarding false advertising, over which both agencies have
jurisdiction. The FTC tends to be more conservative in this area, intervening only when an
advertisement might be significantly misleading, affecting many customers. The CPC, on the other
hand, has tended to act on an ad hoc, case by case basis. The FTC tries to avoid such conflicts by
consulting with the CPC when it concludes that a particular case is not sufficiently important for it to
intervene.

The South African delegate remarked that the discussion of behavioural economics in the context
of consumer protection was interesting, and he suggested that a related area of business conduct,
marketing, might also be a good topic to integrate into the analysis. He commented specifically on the
practice of “category management,” whereby a retailer effectively cedes to a supplier the management
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of entire categories of products on the retailer’s shelves. The practice is justified as improving
efficiency, but it could well have negative implication for consumers.

For Tunisia, the two policies have common objectives: improving the productivity of an economy
and of individual producers and improving the purchasing power of consumers. But consumer policy
has other objectives that are not co-terminus with those of competition policy, and the two use
different instruments in enforcement. Still, government policy can and should ensure that they are not
in conflict. There must be continuing dialogue between the two to that end. Implementation should
also be co-ordinated. Certain actions by competition agencies could have negative short run effects on
consumers, for example. Consumer agencies can both help consumers to understand these effects and
take measures that would ameliorate those effects.

The Tanzanian competition representative clarified that the law contains both competition and
consumer protection provisions. When it was last amended in 2003 it was recommended that the two
functions be separated, but it was decided not to, because while it is sometimes difficult to generate
support for competition policy in a developing country like Tanzania, the public more readily
understands the need for consumer protection, and placing the two under one roof could assist in the
development of competition policy in that environment. The competition law created both the Fair
Competition Commission, which enforces the law, and the National Consumer Advocacy Council,
which as its name indicates performs advocacy functions in its field. The FCC served as the
Secretariat for the NCAC, and the latter has developed a full program of its own, successfully
organising workshops on consumer rights, consumer responsibilities and the need for proper
information for consumers.

The Portuguese delegate described a situation in which the Competition Authority worked
together with consumer interests to provide better information about mobile telecommunication prices.
Specifically, the pricing schemes in this industry were thought to be much too complex for the average
consumer. The Competition Authority, the Portuguese Consumer Directorate General and the major
consumer association collaborated on a recommendation, which was adopted by the mobile operators,
that the operators provide to consumers simulators that would help them to determine the price plan
that minimises the cost for various user profiles and also aids in producing estimates of monthly
expenses for these profiles.

The Polish competition agency is named the Office for Competition and Consumer Protection,
which is an indication that it is responsible for both functions. The competition act created parallel
enforcement mechanisms for both, including investigation procedures, the types of decisions that can
be taken and sanctions. The Office co-ordinates its competition and consumer functions; for example
at the outset of a case it is decided whether it would be best handled as a competition case or a
consumer case. The competition and consumer teams regularly consult and exchange information.
There are practical benefits from combining the two functions, including savings in training,
administration and research. At the same time, tensions between the two pillars can arise, for example
over allocation of resources. Still, both parts of the Office have as a common goal the protection of
consumers.

In El Salvador there is close co-operation between the competition and consumer protection
agencies in El Salvador. The Constitution, created in 1893, prohibited monopolistic practices in order
to ensure economic freedom and to protect consumers’ interests. The first consumer law was enacted
in 1992, later replaced by a 1996 law. It was not until 2004 that a competition law was enacted,
creating an independent competition agency. In 2005 a new consumer protection law was enacted,
creating a National System for Consumer Protection. An important part of this new system is the
Consulting Council for Consumer Protection, an independent body whose purpose is to counsel the
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President of the Consumer Protection Authority. Among the members of the Council is the
Competition Superintendent.

Commissioner Kuneva remarked on the importance of good governance in implementing both
consumer and competition policies. In the end, it is the consumer whose actions will be determinative,
and the question is, what government policies will be most effective in empowering consumers? The
set of rules for this purpose should be based on economic evidence, and should be directed toward
promoting market outcomes that benefit consumers.

Institutional design

The Chairman noted that he has observed an ongoing commitment by Commissioner Kuneva and
her colleagues to improvements in institutional design. This reflects an understanding that policies do
not operate in a vacuum, that they are implemented by institutions, and that the quality of institutions
determines in many ways the capacity of the system to deliver good policy products to individual
citizens. This introduced the second topic of the discussion, making the institutions that administer
these two policies most effective. One organisational approach is to combine the two functions in one
agency. The Chairman noted that by his count there are as many as 40 jurisdictions that currently
have a single agency in one form or another, and the number is growing. He turned to Professor Fels
for his reaction to this point and to others that were raised in the discussion on the first topic.

Professor Fels summarised the portion of the background note that deals with institutional issues,
and specifically with the question of whether to place both competition and consumer policies in one
agency. The note lists three principal benefits of integration of the two enforcement bodies:

1. Gains from treating competition and consumer policy as instruments that can be flexibly
combined and more generally managed within a single portfolio of policy instruments.
As noted earlier the two instruments are interdependent and complementary; each can
make the other more effective. There may be occasions when one can be substituted for
the other with positive effects. For example, competition policy has limitations in making
markets structurally more competitive on the supply side; action on the demand side,
through consumer policy may be more effective.

2. Gains from developing and sharing expertise across the two areas. Expertise in either
area is in limited supply, especially in small economies, and combining it in a single
institution may permit it to be used more efficiently.

3. Gains in terms of wider visibility to the community, and understanding in the community,
of competition and consumer issues. The public more readily understands and
appreciates consumer policy, which can benefit competition policy if they are linked. At
the same time, consumer protection tends to lack political support within a government,
as compared to competition policy, and is often underfunded. Joining the two can benefit
consumer policy in this regard.

There are also costs associated with integration, however. There are inherent limits to integration
because the nature of the tasks differs between the two kinds of policies and that reduces the
economies of scope achievable through integration. The two kinds of cases differ in their number and
scope (competition cases being fewer, and broader in scope), and the specific instruments that are
applied to them are different. Further, while there may exist an agency having principal responsibility
for consumer protection, in fact a range of agencies have some aspect of consumer protection as part
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of their portfolios. This usually makes it not feasible to fully integrate consumer protection to the
extent that it can be done for competition policy.

These problems can be addressed by requiring, at least, that the competition agency has in-house
access to the skills involved in the formulation of consumer policy, and that there exist in one agency a
kind of “whole of government” oversight of consumer protection, also mindful of competition
concerns.

The Chairman noted that the United Kingdom, represented by Colin Brown, has been especially
innovative in integrating the two policies.

Mr. Brown made two points. First, having the two functions together provides the opportunity to
approach a problem from both perspectives. The UK may analyse a market without preconceptions; it
will identify the problem and apply the most effective remedy, whether from the competition or
consumer side. This has been done in real estate, sales of tickets for public events, new car warranties
and in credit markets. Second, on the point regarding expertise, competition and consumer experts
tend to come from very different backgrounds, with different training. Thus, they tend to look at
problems differently. They are, in his words, “two strong families, each of which has become inbred,”
and bringing them together helps to “mix up the gene pool.”

In Singapore Chuan Leong Lam reported that the two policies are administered separately. The
consumer is one of several stakeholders in Singapore, and sometimes there must be a balancing of the
interests of these different groups. Notably, one must recognise that it is the producer who ultimately
produces jobs, economic growth and innovation. Singapore is a small, open economy; it heavily
depends of foreign investment, and its producers must be competitive in a world market. This
sometimes requires a balancing between different policies.

The Chairman thanked Chairman Lam for reminding us of an important point, which is often
overlooked: that individuals may have conflicting economic interests — for example as workers
(preferring to work for a monopolist, where jobs are secure and income higher) and as purchasers
(preferring to purchase goods and services at competitive prices). One’s position on specific issues
might differ according to which role one occupies.

There are benefits, according to Hetham Hani Jamel Abu Karky, from combining the two
functions in a single agency. They include cross-fertilisation — helping each enforcement body to
better understand how markets work.

Jamaica is a small country said Barbara Lee; so initially it made sense from a resource standpoint
to create a single agency to handle both functions. Subsequently a separate Consumer Affairs
Commission was created, though the competition agency continues to have responsibility for
misleading advertising. In the beginning it was helpful for competition policy for the FTC also to be
working in consumer protection, which the public better understood. A drawback, however, was that
most of the cases handled by the FTC in the early years were consumer cases, because the
Commission had not developed expertise in competition, and consumer cases were easier to handle.
Effective competition policy also required a measure of education for the public, for example on why
the agency should be concerned about predatory pricing.

The UK representative stated that the Office of Fair Trading is integrating competition and
consumer policies in a comprehensive way. Case work of both types has been unified in a Market
Project Division; policy work is also under one roof, so that, for example, a behavioural economist
may work with a competition economist in the same team; service delivery functions have also been
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consolidated. Information and intelligence are also shared, and a proactive, market analysis procedure
has been implemented. This has had at least two effects: a focus on broader market effects, with less
emphasis on short term, specific outcomes; and an effort to employ principles from the competition
side to the task of enhancing competition from the demand side.

Finally, there is the realisation that while the core set of principles on the competition side is
relatively concise and finite, there is less certainty on the consumer side, and the effort is to more
clearly define what consumer policy is and what consumer issues the agency should address.

In Slovakia the two policies are separately enforced reported the Slovakian representative, and on
the consumer side enforcement is distributed among several agencies. This makes co-ordination
difficult. The Slovakian delegate gave two examples: There is insufficient competition in the
professions, but there was no one agency with which the competition agency could work on this
problem. The competition agency’s powers were limited and it could implement reforms only on a
piecemeal basis. A second problem was in retail banking, where there were problems related to the
bundling of products that could not be resolved by applying traditional competition tools. Again, co-
ordination with consumer agencies was difficult, but the competition agency did work with the Central
Bank in bringing about an amendment to the ethical code of the Association of Commercial Banks that
addressed the tying problem.

The Japanese delegate noted that competition and consumer policy are substantially integrated in
Japan, and gave one example of how the JFTC enforces a consumer protection law. The law, called
the Premiums and Representations Act, gives the JFTC powers to authorise self-regulated codes of
conduct adopted by industries or trade associations. To receive JFTC approval such a code must meet
certain criteria specified in the Act, including (a) the code is appropriate for preventing unjust
customer inducement and maintaining fair competition and (b) it is not likely to impede unreasonably
the interests of general consumers and relevant entrepreneurs. Before making its decision on a
proposed code the JFTC holds a public hearing and solicits public comments. Consumer groups are
invited to participate in these hearings. If a proposed code is approved by the JFTC it receives an
exemption from the Premiums and Representation Act and from relevant provisions of the
Antimonopoly Act.

The Canadian delegate outlined some advantages and disadvantages of combining the two
functions in a single agency. There are both internal and external benefits. Internally, a combined
agency can address a case more comprehensively, considering both competition and consumer issues.
Externally, deciding on which projects to take on from an advocacy and education standpoint benefits
from having both perspectives. Canada’s initiative in the professions is an example. There are also
challenges presented by integration, however. Resource allocation is one. The major stakeholders
tend to differ as between the two policies — the business community in competition policy, the
consumer community in consumer policy.

As for future challenges, Canada sees e-commerce as one. Consumers must gain confidence in
transacting business online. They must feel secure and that they are not going to be misled — a
challenge for consumer policy.

The Maltese delegate approached the issue from the perspective of a small economy. In Malta
the competition law and the consumer law are separate, and initially they were enforced by separate
agencies, but in 2001 they were consolidated in the Consumer and Competition Division, both for
resource reasons and because it was recognised that they are complementary. Still, the small size of a
market like Malta’s may dictate different decisions in implementing these two policies. High scale
economies relative to the size of a market could result in high concentration, which might not always
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be in the best interest of consumers. On the other hand, authorities must give weight to efficiency
claims, which benefit consumers and make local businesses more competitive in the world market.
Thus, a balancing between these possibly conflicting objectives may be required.

In Chile the two policies are administered by separate agencies. The consumer protection agency
is much larger than the competition agency. The two agencies co-operate closely, however, through a
co-operation agreement adopted in 2006. Both agencies lack internal enforcement mechanisms; their
decisions must be enforced by courts. In this regard, the consumer agency has begun participating in
competition cases in court when it is appropriate.

In its paper Chile described a case involving the merger of two supermarket chains. The
competition agency approached the case from the traditional competition perspective, arguing that the
merger, resulting in high concentration and high entry barriers, would enhance the power of the
resulting firm to act anticompetitively in the retail market and in a related market, retail credit. The
consumer agency, on the other hand, stressed traditional consumer issues, noting concerns expressed
by consumers about the transaction and a history of abusive credit practices on the part of the merging
firms. Very recently the Chilean Supreme Court ruled in favour of the agencies; it was, in fact, the first
merger that was blocked under Chile’s 2004 competition law. The court’s decision made it clear that it
gave significant weight to the arguments of the consumer agency, as well as to the competition issues.

The BIAC representative expressed a preference for market-based solutions to regulatory ones,
and this includes consumer remedies that do not adequately take competition principles into account.
Still, there may be instances, especially in the provision of information to consumers, where
competition is not fully serving consumers. Such a situation requires co-ordination between the
competition and consumer agencies, and if a consumer protection remedy is indicated it should be
consistent with good competition policy.

The Pakistani delegate interjected a note of caution regarding the complementarity of the two
policies. In his view there are significant differences between them — different disciplines, different
remedial tools and different objectives. It is his position that one cannot expect the competition
authority to be able fully to meet consumer protection goals and expectations.

Hungary referred briefly to the paper that it submitted for this discussion, which provided a case
study of an inquiry by the competition authority into what appeared to be a lack of competition in the
financial sector. The preliminary results of the inquiry indicate that the imperfect competition that has
been observed is principally the result of the difficulty that consumers have in switching between
providers of these products, which is in turn caused by a lack of sufficient information to permit
consumers to make informed decisions. The proposed remedies for this situation were consumer
protection remedies. This case is an illustration of the interaction between competition and consumer
policies. What began as a competition case may be resolved through the use of consumer protection
tools.

The Swiss delegate noted that consumers have varying sets of interests. They include economic,
political, legal and health and safety interests. Competition policy principally addresses economic
interests; consumer protection is better suited to address the others. In Switzerland the two policies
are administered by separate agencies, but both are placed within the Ministry of the Economy, and
they collaborate with one another. It is also true that the interests of consumers are represented in the
Swiss Competition Commission.

The Korean delegate reported that in Korea there were originally separate competition and
consumer agencies, but in 2006 consumer policy was brought within the responsibility of the
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competition agency, the KFTC. There had been a long debate about whether to consolidate the two
agencies, and ultimately it was decided that consolidation would improve efficiency and provide a
better opportunity to integrate these two important policies.

The Irish delegate explained that there are separate agencies in Ireland, and historically this has
not served the consumer well. A good example was the Groceries Order, which effectively made price
competition in the retail sector illegal. That order has since been rescinded, however, and the national
consumer agency was revamped in 2007. Going forward, it is thought that having two agencies will
prove to be useful. Two voices can be more effective than one in the important task of competition
advocacy.

The Russian competition agency, the Federal Antimonopoly Service (FAS), clarified that it had
enforced the consumer protection law for about ten years. In 2004 that function was given to another
authority, but the FAS continues to be conscious of consumer issues. An example of this occurred in a
recent case involving consumer credit. It was determined that lenders were misleading consumers
about the real costs of borrowing. The FAS determined that it could not efficiently apply the
competition law and related laws to the situation, however, which involved hundreds of individual
cases. Instead, the FAS worked with the Central Bank in developing voluntary recommendations for
information disclosure by lenders, and simultaneously it engaged in vigorous competition advocacy on
the subject. As a result, the Central Bank adopted rules requiring more disclosure, and most recently
the Russian consumer protection law was amended to the same end.

In Gabon the two functions were placed within one agency, but because there had not been a
strong history of consumer protection in that country the result was the creation of a heavy
enforcement burden for the agency. Today Gabon is confronted with abuses in several sectors,
including water, electricity and mobile telephony. Technical assistance for the agency and for the
several embryonic consumer organisations will be required. In this regard, Gabon is benefiting from a
co-operation arrangement that it has with France,

In Australia, reported the delegate, competition and consumer protection enforcement are
combined. There should not be any conflict between the two. If there is, it means that the competition
side is defining consumer welfare too narrowly. It should include not only the traditional concepts of
efficiency, but also fairness, freedom from unnecessary risk and complexity, and having the tools to
make appropriate, informed decisions. In this way the two policies are completely coherent.

Professor Fels offered a few words in summary. It is clear that the two policies are interrelated
and that there are benefits from uniting them in a single agency. This is the arrangement that he
favours personally, as fostering a more coherent approach. But it is also true that there are risks
associated with doing so. One side could swamp the other in terms of resources or emphasis, and it is
undeniable that the consumer policy portfolio is much broader than competition policy in terms of
sectors and activities, all of which probably could not be consolidated into a single agency.

Professor Fels also responded to comments by Allan Asher about the background note. The note
provides examples of how markets have responded to cognitive problems of consumers without the
need for intervention with consumer protection remedies, but it also acknowledges that businesses
may seek to exploit their advantage in some situations in a manner adverse to consumers and that
markets may sometimes fall short of providing adequate solutions.

Chairman Kovacic closed the discussion by thanking all participants and he recommended the
papers that were submitted for the roundtable to those who want to explore the topic further.
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THE INTERFACE BETWEEN COMPETITION AND CONSUMER POLICIES

4. COUNTRY CONTRIBUTIONS

Further information from the following jurisdictions on the Interface between Competition
and Consumer Policies is available at: http://www.oecd.org/competition under the topic "Best Practice
Roundtables".

Country contributions

Argentina Papua New Guinea
Australia Poland

Canada Portugal

Chile Russian Federation
Costa Rica Singapore

El Salvador Slovak Republic
European Commission Switzerland
France Chinese Taipei
India Tunisia

Japan United Kingdom
Jordan United States
Korea Uzbekistan

Malta
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