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This chapter assesses the regulatory regime for foreign investors in terms 

of barriers to entry and operations, as well as the legal frameworks for 

investment protection and dispute settlement. It compares Myanmar’s FDI 

regime against regional peers and a global sample of countries, and 

identifies a number of policy options for consideration by the authorities for 

improving Myanmar’s attractiveness to foreign direct investment. It also 

reviews several core investment policy issues – the non-discrimination 

principle, protections for investors’ property rights and mechanisms for 

settling investment disputes – under Myanmar law and Myanmar’s 

investment treaties. It takes stock of recent achievements, identifies key 

remaining challenges and proposes recommendations to address them.  

  

2.  Investment policy 
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The first OECD Investment Policy Review of Myanmar (OECD, 2014) noted the urgency of the former 

government to reform the investment policy framework. Many laws dated from colonial times, while others 

were often ill-suited to an open economy and not in conformity with international standards. The investment 

regime was scattered across multiple laws, in many instances outdated and incomplete. Investment 

procedures were cumbersome and sometimes unwarranted and some were particularly prone to 

discretionary abuse by authorities. Myanmar also remained largely closed to foreign investments, being 

assessed at the time as the second most restrictive economy to foreign direct investment (FDI) according 

to the OECD FDI Regulatory Restrictiveness Index. 

This second OECD Investment Policy Review of Myanmar takes place in a substantially different 

environment. Many of the policy recommendations made in the first review were instrumental in a series 

of important reforms implemented subsequently that have significantly improved the investment climate. 

Myanmar has adopted a modernised investment and corporate framework for both domestic and foreign 

investors, pioneering explicit investors’ obligations to act responsibly and reducing considerably the level 

of discrimination against FDI. Although a significant number of sectors are still partly off limits to foreign 

investors, Myanmar no longer features among the top most restrictive economies under the Index. 

Despite considerable progress over recent years, the reform momentum needs to be sustained and even 

deepened for the benefits of investment reforms to be shared widely and growth to be environmentally 

sustainable. Only in this way can the positive effects of investment more effectively contribute towards 

improving the lives of Myanmar people and meeting the Sustainable Development Goals (SDGs). 

The foundations of an enabling investment environment have been laid to a great extent with the new 

Myanmar Investment Law (MIL) (2016) and the new Companies Law (2018). New laws concerning 

intellectual property (IP) rights and arbitration are laudable achievements, as they bring Myanmar’s legal 

framework broadly in line with international standards in these two important areas. However, a number of 

challenges for complementary policies and implementation capacity on the ground remain to be 

addressed. The success of these recent developments in the legal framework also hinges on ongoing 

efforts to improve the independence and competency of the judiciary and the Myanmar courts, which will 

have a crucial impact on investors’ confidence in the effectiveness of these new laws in practice. 

Myanmar is also at an important juncture in terms of its approach to investor protection in investment 

treaties. With only 14 investment treaties in force today, Myanmar is in a favourable position to review its 

approach to investment treaties. Treaties with vague, unqualified provisions may attract undesirable 

interpretations in ISDS cases and, in some instances, overlap with newer investment treaties with the same 

partner countries. Overlaps between older-style BITs and newer treaties with the same partners may raise 

issues of coherence between them which could potentially be exploited by investors to circumvent the 

newer, more nuanced investment treaties and thereby undermine reform efforts. 

This chapter looks precisely at the core investment policy issues – the non-discrimination principle, the 

degree of openness to foreign investment, the protection of investors’ property rights and mechanisms for 

settling investment disputes – that underpin efforts to create a quality investment environment for all. It 

takes stock of recent related reforms and examines the quality of government policies currently in place.  
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Main policy recommendations 

 Evaluate the costs and benefits of remaining restrictions to foreign investment in manufacturing 

sectors with no bearing on national defence and security and that remain partly restrictive to 

foreign investors due to joint-venture requirements.  

 Equally evaluate the costs of remaining restrictions to foreign participation in services sectors, 

such as in financial, construction and retail distribution services, which provide critical backbone 

services to all economic sectors. All these sectors are largely interlinked with market and 

efficiency-seeking manufacturing investments that Myanmar aims to attract. Cross-country 

evidence shows that these restrictions typically add costs to entire value chains, including in 

manufacturing sectors, by restraining potential competition among services input providers. This 

not only hinders a country’s investment attractiveness, it may also end up hurting consumers’ 

choices and purchasing power. 

 Make sure that foreign investors are capable of registering long-term land leases in accordance 

with the MIL. For this, the government may want to issue clear instructions and procedures for 

the relevant land-related agencies to efficiently implement the MIL. Similarly, it should clarify 

that pursuant to the new Companies Law, Myanmar companies with up to 35% foreign 

ownership are allowed to own land under the same terms as wholly-owned Myanmar 

companies. The private sector has reported repeated difficulties in registering long-term leases 

of foreign investors with the Office of Registration of Deeds, because of the lack of clarity on the 

relationship of the MIL with the Transfer of Property Restriction Act of 1987 (TIPRA). Similar 

concerns have also been raised with regards to the relationship of the Condominium Law of 

2016 and the TIPRA. The MIL’s provision allowing all foreign investments in Myanmar to obtain 

longer terms leases (up to 50 years renewable) is one of its main achievements and a key 

improvement to the business environment. Access to land on a longer term basis is a critical 

condition for all businesses, especially for infrastructure projects and land-based investments 

which require debt financing. 

 Clarify the ‘negative list’ status of the list of restricted investment activities issued by the 

Myanmar Investment Commission as mandated in Art 42-43 of MIL. This would require strong 

co-ordination within government but would add great clarity to the investment regime going 

forward, notably to potential foreign investors. At this stage, there may be little inconsistency 

between the current list (Notification 15/2017) and applied restrictions, but such a clarification is 

particularly important to avoid a widening dichotomy in the future. To date, only security services 

activities seem to be restricted and not listed in the Notification 15/2017, but this inconsistency 

generates uncertainty as to whether there are more restricted activities that are not listed or 

whether the list will be constantly updated to reflect changes in underlying regulations. 

 Do not allow representatives from State-Economic Enterprises to take part in Proposal 

Assessment Teams involved in assessing projects in sectors and segments related to the SEE 

operations. The potential conflict of interest arising from their involvement in the process 

generates uncertainty and might result in non-competitive approval conditions.  

 Continue to prioritise efforts to establish a functionally independent judiciary and improve legal 

certainty under the Myanmar court system. These challenges have been consistently identified 

as some of the most important for Myanmar in its democratic transition. The government should 

continue to pursue, together with external experts and other stakeholders, initiatives that aim to 

build trust in the independence of the judiciary, increase resources available for training a new 

generation of judges and lawyers and promote access to justice programmes at the community 

level to provide dispute resolution alternatives to the court system. 
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 Design, draft and implement subsidiary regulations to accompany recent laws on IP rights and 

arbitration. The enactment of these new laws is a laudable achievement. However, dedicated 

IP courts and authorities to supervise the administration, registration and enforcement of IP 

rights also need to be established before investors will be able to have confidence in their rights 

under the new IP laws. Similarly, the government should consider encouraging the development 

of dedicated commercial courts and building capacity within the judiciary to promote effective 

enforcement of rights granted under the new arbitration law.  

 Review and consider possibilities for renegotiation and clarification of older-style investment 

treaties. These treaties should be calibrated to reflect the appropriate balance of preserving the 

government’s right to regulate while contributing to Myanmar’s efforts to attract FDI. The 

government’s experiences with the COVID-19 pandemic may shape how it views key treaty 

provisions or interpretations as well as the appropriate balance in investment treaties. Vague, 

unqualified provisions in treaties concluded by Myanmar in the past may not appropriately 

safeguard the government’s right to regulate and may attract unintended interpretations in ISDS 

disputes. Some of these older-style treaties also overlap with newer, more nuanced investment 

treaties concluded with the same partner countries. Myanmar, therefore, may wish to consider 

taking steps to update these treaties and its approach to future treaty negotiations to ensure the 

agreements appropriately safeguard the government’s right to regulate. It may be possible to 

achieve updates to some existing treaties through treaty amendments or joint interpretations 

agreed with treaty partners. The government may also wish to engage with treaty partners with 

whom Myanmar has two or more investment treaties in force concurrently to review whether 

overlapping treaty coverage reflects current priorities. 

 Manage potential exposure under existing investment treaties proactively. The government 

should continue to develop ISDS dispute prevention and case management tools. Myanmar 

may also wish to consider efforts to raise awareness about its investment treaties and the 

significance of its international obligations under these investment treaties for the day-to-day 

functions of different government agencies and officials that regularly interact with foreign 

investors. 

The regulatory regime for foreign investors: barriers to entry and operations 

At the time of the first OECD Investment Policy Review (2014), Myanmar was the second most restrictive 

economy to FDI according to the OECD FDI Regulatory Restrictiveness Index (Box 2.1). Emerging from 

years of economic isolation after the government initiated a wide range of reforms to open its economy to 

foreign trade and investment, investment policy measures in place were still in many ways excessive or 

unwarranted and some were particularly prone to discretionary abuse by authorities. The relatively poor 

scoring reflected the myriad legal and regulatory measures that discriminated against foreign investors for 

economic purposes, as the Index does not take into account any procedural hurdles or national security-

based measures. 

At that time, the OECD advocated for drastic reforms to Myanmar’s investment regime, including with 

regards to rules on admission and treatment of foreign investors. Investment is critical to spur growth and 

sustainable development and international investment can sometimes provide additional advantages. 

Beyond bringing additional capital to a host economy, FDI can help to improve resource allocation and 

production capabilities, can act as a conduit for the local diffusion of technological and managerial expertise 

such as through the creation of local supplier linkages, and can provide improved access to international 

markets (OECD, 2015). The earlier Review also advocated for the adoption of rules encouraging 

responsible business conduct by domestic and foreign investors in Myanmar (see Chapter 4), recognising 
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that investments may involve negative externalities and that businesses should abide by the highest RBC 

standards to avoid or mitigate any harm that may arise from their or business partners’ and suppliers 

operations. 

Box 2.1. Calculating the OECD FDI Regulatory Restrictiveness Index 

The OECD FDI Regulatory Restrictiveness Index seeks to gauge the restrictiveness of a country’s FDI 

rules. The FDI Index is currently available for almost 80. It is used on a stand-alone basis to assess the 

restrictiveness of FDI policies in reviews of candidates for OECD accession and in OECD Investment 

Policy Reviews, including reviews of new adherent countries to the OECD Declaration. 

The FDI Index does not provide a full measure of a country’s investment climate since it does not score 

the actual implementation of formal restrictions and does not take into account other aspects of the 

investment regulatory framework which may also impinge on the FDI climate. Nonetheless, FDI rules 

are a critical determinant of a country’s attractiveness to foreign investors and the Index, used in 

combination with other indicators measuring various aspects of the FDI climate, contributes to 

assessing countries’ international investment policies and to explaining the varied performance across 

countries in attracting FDI. 

The FDI Index covers 22 sectors, including agriculture, mining, electricity, manufacturing and main 

services (transport, construction, distribution, communications, real estate, financial and professional 

services). Restrictions are evaluated on a 0 (open) to 1 (closed) scale. The overall restrictiveness index 

is a simple average of individual sectoral scores.  

For each sector, the scoring is based on the following elements:  

 the level of foreign equity ownership permitted;  

 the screening/approval procedures applied to inward foreign direct investment; 

 restrictions on key foreign personnel; and  

 other restrictions, e.g on land ownership, corporate organisation (branching). 

The measures taken into account by the Index are limited to statutory regulatory restrictions on FDI, 

typically reflected in countries’ negative lists under FTAs or, for OECD countries, under the list of 

exceptions to national treatment and other official OECD instruments. Measures are also identified 

through legal research undertaken in conjunction with OECD Investment Policy Reviews and yearly 

monitoring reports.  

The FDI Index does not assess actual enforcement and implementation procedures. The discriminatory 

nature of measures, i.e. when they apply to foreign investors only, is the central criterion for scoring a 

measure. State ownership and state monopolies, to the extent they are not discriminatory towards 

foreigners, are not scored. Preferential treatment for special-economic zones and export-oriented 

investors is also not factored into the FDI Index score, nor is the more favourable treatment to one 

group of investors arising from international investment agreements. 

Source: For more information on the methodology, see Kalinova, Palerm and Thomsen (2010). For the latest scores, see: 

www.oecd.org/investment/index. 

Since then, Myanmar has made significant strides to liberalise its foreign investment regime. It no longer 

features as the second most restrictive under the OECD FDI Regulatory Restrictiveness Index, although 

a significant number of sectors remain partly off limits to foreign investors. The broad picture is, 

nonetheless, encouraging as the government seems to remain committed to reducing excessive or 

unnecessary restrictions on foreign investment moving forward.  



72    

OECD INVESTMENT POLICY REVIEWS: MYANMAR 2020 © OECD 2020 
  

In this respect, the government should consider continuing with the liberalisation of FDI in key sectors. 

Special attention could be given to removing remaining restrictions to foreign investment in manufacturing 

sectors with no bearing on national defence and security and that remain partly restrictive to foreign 

investors due to joint-venture requirements. The government may also consider advancing with reforms in 

financial, construction and distribution services, which provide critical backbone services to all economic 

sectors. All these sectors are largely interlinked with market and efficiency-seeking manufacturing 

investments that Myanmar aims to attract. Empirical evidence suggests that FDI restrictions in services 

typically add costs to entire value chains, including in manufacturing sectors, by restraining potential 

competition among services input providers. As such, they not only hinder a country’s investment 

attractiveness, they also end up hurting consumer choice and purchasing power (OECD, 2018a; Nordås 

and Rouzet, 2015; Rouzet and Spinelli, 2016). 

The government may also want to clarify the status of the ‘negative list’ of restricted investment activities 

issued by the Myanmar Investment Commission as mandated in Art. 42 and 43 of the MIL. Currently, this 

list is enshrined in Notification 15/2017. Giving this or a reformulated list a status of ‘negative list’, meaning 

that all activities that are not explicitly listed there would be open to investment in compliance with 

applicable regulations, would add great clarity to the investment regime moving forward, notably to 

potential foreign investors, although this would require strong upfront co-ordination within government. 

At this stage, there may be little inconsistency between the current list (Notification 15/2017) and applied 

restrictions, but such a clarification is particularly important to avoid a widening dichotomy in the future. To 

date, only security services activities seems to be restricted and not listed in the Notification 15/2017, but 

this inconsistency generates uncertainty as to whether there are more restricted activities that are not on 

the current list or whether new inconsistencies may emerge in the future. For instance, if new restrictions 

or investment conditions are introduced and not reflected in the list.  

The benefits of investment policy reforms implemented so far are beginning to bear fruit more widely and 

may provide additional support for the government to press ahead with further liberalisation. FDI inflows 

as a percentage of GDP have been on a rising trend since 2011, and FDI into manufacturing sectors has 

picked up considerably, increasing from about 5% of foreign investments up to 2012-13 to roughly 14% in 

2018-19 according to statistics from DICA. These investments contribute to furthering economic 

diversification, job creation and the development of better employment opportunities. 

Furthermore, as reported by the World Bank (2018a), reforms implemented since 2011 have accelerated 

capital accumulation and productivity gains, which are estimated to have been the main drivers of 

economic growth in the post-liberalisation period. Their estimates suggest that total factor productivity was 

responsible for almost half of the growth realised over 2010/11-2015/16, followed by capital accumulation 

(39%). FDI has played a major role in supporting these economic transformations. This growth pattern is 

similar to that of China, Cambodia and Viet Nam in their respective post-liberalisation periods, and reflects 

Myanmar’s rapid structural transformation and growing integration with the world economy. 

The telecommunications sector is perhaps the most notable example of the potential impacts of FDI 

liberalisation, notably when adequate frameworks are in place. Prior to the reform, access to fixed and 

mobile telephony in Myanmar was among the lowest in the world, with a mobile penetration rate of only 

14%. Access to internet was even more insignificant. After the opening of the sector to private and foreign 

participation the situation changed dramatically. Currently, the level of mobile penetration has already 

reached 100%, with the rate of smartphone penetration reaching roughly 80% (World Bank, 2019). 

Myanmar has significantly removed restrictions to FDI over the past years 

Recent reforms have considerably reduced barriers to entry and discriminatory treatment of foreign 

investors (Figure 2.1), bringing Myanmar’s investment regime much closer to international levels of FDI 

openness, as measured by the OECD FDI Regulatory Restrictiveness Index. Nevertheless, the current 
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regime still maintains a considerable number of discriminatory measures and restrictions to FDI. The 

progress achieved since 2014 – notably if compared to the level of restrictions observed across ASEAN 

economies – is commendable. The number of sectors where foreign investors are required to operate 

through joint ventures with domestic investors, for instance, were significantly reduced during the period, 

from 94 to 22 sectors, and a number of sectors previously closed were opened to FDI, such as insurance, 

banking, wholesale and retail. Currently, the level of FDI restrictiveness is comparable with the average 

level of non-OECD economies included in the Index, and significantly below the ASEAN average. 

Perhaps even more importantly, the new investment framework brought considerable clarity to foreign and 

domestic investors about the applicable rules and provided a more level playing field for foreign investors. 

Besides narrowing the extensive list of sectors in which foreign investment was previously either prohibited 

or restricted, the new law also provided for non-discrimination safeguards and brought foreign and 

domestic investments – once regulated by separate laws – under the same regime, reducing the possible 

scope for discriminatory treatment in the future.  

Figure 2.1. OECD FDI Regulatory Restrictiveness Index, 2019 (open=0; closed=1) 

 

Note: The OECD FDI Regulatory Restrictiveness Index covers only statutory measures discriminating against foreign investors (e.g. foreign 

equity limits, screening & approval procedures, restriction on key foreign personnel, and other operational measures). Other important aspects 

of an investment climate (e.g. the implementation of regulations and state monopolies, preferential treatment for export-oriented investors and 

SEZ regimes among other) are not considered. Data reflect regulatory restrictions as of end-December. See Kalinova et al. (2010) for further 

information on the methodology. 

Source: OECD FDI Regulatory Restrictiveness Index, https://www.oecd.org/investment/fdiindex.htm. 

The investment approval process was also streamlined under the new law. The previous approval system 

was complex and sometimes opaque and the burden to investors and the administration was considerable 

(OECD, 2014). Among other weaknesses, the approval process was all-encompassing, generally covering 

investments of all sizes in a broad range of sectors and activities without any consideration to their 

potentially different risks and profiles; it was also lengthy, involving multiple bodies and requiring multiple 

approvals in some cases; the approval criteria were complex and in some cases beyond the 

administration’s assessment capacity; and there was considerable room for abuse of discretion by the 

Myanmar Investment Commission (MIC), both in terms of the approval system for investment and the 

conditions that could be attached to individual projects. 

The new investment approval regime is much more in line with best international practices. It now applies 

similarly to both domestic and foreign investors, and its scope and procedures have been narrowed down 
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and simplified. The scope of projects requiring an approval by the MIC has been expressly defined in the 

law and its implementing regulation as follows: i) projects considered strategic to the Union; ii) large capital-

intensive projects where investment is expected to exceed USD 100 million; iii) projects having a large 

potential impact on the environment and the local community; iv) businesses which use state-owned land 

and building; v) and businesses which are designated by the government to require the submission of a 

proposal to the Commission, such as for projects spanning across the national border or across states or 

regions, as well as projects using land above 100 acres or 1000 acres in the case of agricultural projects. 

In addition, some investments may only be carried out with the approval of the relevant ministry as 

stipulated in the List of Restricted Investment Activities (Notification No. 15/2017). The criteria for approval 

have also been streamlined and publicised, including in relation to requirements by line ministries. All other 

projects are exempt from investment approvals, needing only to comply with the relevant regulations for 

conducting the business. At their discretion, projects falling outside the scope of the MIC approval 

requirement may apply for an endorsement of the Commission (or its relevant state or regional office for 

investment capital amounts up to USD 5 million) in order to enjoy benefits relating to rights to use land and 

investment incentives as stipulated in the Law on Investment and implementing regulations.  

The new approval framework also obliges authorities to act according to pre-established timeframes of up 

to 90 working days for the entire approval process, as stipulated in the Myanmar Investment Rules 

(Notification No. 35/2017), although some flexibility is provided for authorities to suspend or extend such 

timeframes in specific cases (e.g. investor delays in providing required additional information or because 

of complexity and novelty of the proposal). 

As a result, the time required to obtain a MIC permit has gone down from roughly 90 days and 8 procedures 

under the previous framework, although in reality it often took about 6 months to a year (Frontier 

Myanmar, 2018), to 40 days and 4 procedures under the new regime (DICA, 2019a). The simplified 

endorsement procedure is subject to shorter statutory timelines (60 days). Similar results are also observed 

in relation to registering a company under the new Companies Law and its online portal MyCo. Prior to 

such reforms, the World Bank’s Doing Business indicator showed that it took 72 days and cost about 157% 

of the income per capita of Myanmar to start a business in the country. In 2020, subsequent to the 

implementation of the online MyCo portal, starting a business can now be done in 7 days (in a few hours 

in the simplest cases) and the associated cost is estimated at about 13% of the income per capita (see 

Chapter 3 for more information). 

There is still room for improvement nevertheless with respect to MIC permits and endorsements. For 

example, stakeholders have reported that representatives of State-Economic Enterprises are sometimes 

present at Proposal Assessment Team meetings, at which investors make a briefing about their projects 

and clarify any queries the authorities may have. The PAT team is responsible for deciding on whether a 

proposal can be submitted for MIC approval or not, and if it requires modifications before being allowed to 

proceed to MIC approval. There is clearly a potential for conflict of interests associated with the 

participation of SEE representatives at these meetings. This generates uncertainty and can be detrimental 

to competition if conditions attached to approving proposals end-up erecting inefficient barriers to entry.  

There have also been concerns about the application of Art. 64(d) of the Myanmar Investment Rules by 

which the Commission shall consider, when assessing the investor and investment proposal, whether or 

not the proposal and the investor demonstrate a commitment to carry out the investment in a responsible 

and sustainable manner. Stakeholders consulted during this review have reported that the MIC typically 

requires the investors to commit to spend 2% of profits in corporate social responsibility activities. There 

is no guideline on what sort of activities qualify as CSR for this purpose.  

Despite the authorities’ well-intended objectives, this practice is detrimental in many ways to the objective 

of encouraging responsible investments. First, it reinforces the idea that ‘positive’ actions parallel to 

business activities, such as philanthropic actions and even sometimes simple compliance with laws and 

regulations, are a legitimate way to compensate for any harm caused by businesses to the environment, 
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labour and local communities. This is non-educative at the minimum. Secondly, and more importantly, it 

does little to prevent malpractices and abuses by investors, including because there is no proportionality 

of such expenditures, and often no link whatsoever, to the potential costs and negative externalities of the 

business activity (see Chapter 4 for an in-depth discussion and recommendations of how Myanmar can 

better promote responsible business conduct). 

Oddly, some manufacturing activities remain partly off-limits to foreign investors 

For a number of reasons, countries worldwide have long opened non-security-related manufacturing 

sectors to foreign investment. This is typically allowed without any form of discrimination, except when a 

horizontal measure applying across the board is in place, such as screening or restrictions on the 

acquisition of land for business purposes by foreign investors. Very few countries still maintain some sort 

of explicit discrimination against foreign investment in manufacturing. 

Table 2.1. List of manufacturing activities facing FDI restrictions 

  Sector Types of Investment Businesses Industrial Code 

Investment activities that are not allowed to be carried out by foreign investors   

1 Oil refining & 

chemicals 
Refinement of minerals by medium scale and small scale ISIC 2410 

2 Food & others Prospecting, exploration and production of jade/gem stones  ISIC 0990, 3211  

Investment activities allowed only in the form of a joint venture with any citizen owned entity or any Myanmar citizen 

3 Oil refining & 

chemicals 
Manufacturing and domestic distribution of plastic products ISIC* 1511, 1512,1520, 

46312, 4759, 47593 

4 Oil refining & 

chemicals 

Manufacturing and domestic distribution of chemicals based on available natural 

resources 

ISIC 2011, 202, 46312, 

4759, 47593 

5 Oil refining & 

chemicals 

Manufacturing and domestic distribution of flammable solid, liquid, gaseous fuels and 

aerosol (Acetylene, Gasoline, Propane, Hair Sprays, Perfume, Deodorant, Insect spray) 

ISIC 201, 202, 46312, 

4759, 47593 

6 Oil refining & 

chemicals 

Manufacturing and domestic distribution of oxidants (Oxygen, Hydrogen Peroxide), 

compressed Gases (Acetone, Argon, Hydrogen, Nitrogen, Acetylene) 

ISIC 201, 202, 46312, 

4759, 47593 

7 Oil refining & 

chemicals 

Manufacturing and domestic distribution of corrosive chemicals (Sulphuric Acid, Nitric 

Acid) 

ISIC 201, 2012, 46312, 

4759, 47593 

8 Oil refining & 

chemicals 

Manufacturing and distribution of industrial chemical gases including compressed, 

liquefied and solid forms 

ISIC 201, 202, 46312, 

4759, 47593 

9 Food & others Value added manufacturing and domestic distribution of cereal products such as biscuits, 

wafers, all kinds of noodles and vermicelli 

ISIC 1074m 46312, 

4759, 47593 

10 Food & others Manufacturing and domestic distribution of all kind of confectionery including those of 

sweet, cocoa and chocolate 

ISIC 1073, 46312, 4759, 

47593 

11 Food & others Processing, canning, manufacturing and marketing of food products except milk and 

dairy products 

ISIC 1075, 46312, 4759, 

47593 

12 Food & others Manufacturing and domestic distribution of malt and malt liquors and non-aerated 

products 

ISIC 1103, 46312, 4759, 

47593 

13 Food & others Manufacturing, distilling, blending, rectifying, bottling and domestic distribution of all kinds 

of spirits, alcohol, alcoholic beverages and non-alcoholic beverages 

ISIC 1101, 1102, 46312, 

4759, 47593 

14 Food & others Manufacturing and domestic distribution of all kinds of purified ice ISIC 1079, 46312, 4759, 

47593 

15 Food & others Manufacturing and distribution of purified drinking water ISIC 1105 

16 Oil refining & 

chemicals 
Manufacturing and domestic distribution of all kinds of soap ISIC 2023/20231, 46312, 

4759, 47593 

17 Oil refining & 

chemicals 

Manufacturing and domestic wholesale of all kinds of cosmetic products ISIC 2023/ 20232, 

46312, 4759, 47593 

Note: *These ISIC codes are the ones referenced in the official Notification No. 15/2017, although they do not match the description of the 

restricted activity. The correspondent ISIC code for the manufacturing of plastic products is 2220.  

Source: Myanmar Investment Commission, Notification No. 15 /2017 on the List of Restricted Investment Activities Notification 15/2017, April 10. 



76    

OECD INVESTMENT POLICY REVIEWS: MYANMAR 2020 © OECD 2020 
  

Myanmar is an exception in this regard. It still restricts the participation of foreign investors in some 

manufacturing activities by either requiring them to invest jointly with domestic investors, in which case the 

minimum direct shareholding or interest of a Myanmar Citizen Investor in the joint venture is 20%, or 

prohibiting their participation altogether (Table 2.1). The scores are also slightly increased by a horizontal 

restriction on the access to land by foreign enterprises, who are only able to access land on an inequitable 

leasehold basis, whereas local firms are also able to access land on a freehold basis. Although this is not 

widely the case giving the rarity of freehold land, the methodology does not take this into account.  

The pervasiveness of such restrictions in Myanmar widely contrasts to the experiences in other parts of 

the world, including within ASEAN economies (Figure 2.2), although it is worth noting that investments 

within special economic zones are exempted from the purview of the Law on Investment and its 

implementation rules. The economic implications of such restrictions would probably be more limited if 

domestic producers of such goods faced competition in import markets, but this is not entirely the case. 

Myanmar has historically erected barriers to trade and many of these goods are still not allowed to be 

freely imported into the country, featuring among the 4 613 tariff lines still requiring import licences under 

the current Import Negative List (Notification No. 22/2019 of the Ministry of Commerce).  

Figure 2.2. OECD FDI Regulatory Restrictiveness Index, by sector and type, 2019 

 

Note: see Figure 2.1 note. 

Source: OECD FDI Regulatory Restrictiveness Index, www.oecd.org/investment/fdiindex.htm. 

With a few possible exceptions, the list of prohibited or restricted manufacturing activities can hardly be 

considered strategic enough to justify any particular protection from the state. The maintenance of such 

high entry barriers to FDI serves most likely to insulate domestic groups from competition and force 

linkages with interested foreign investors or simply ensure that domestic interest groups share in the rents 

of such projects. In Myanmar, such vested interests may additionally come from the numerous state 

economic enterprises (SEEs) that still operate in related manufacturing markets (Rieffel, 2015). If the case, 

a future opening up of such sectors to foreign investment should be contemplated together with the 

possibility of privatising related SEEs. 

The exercise of control over operations is one key underlying characteristic of foreign investment by 

multinational firms (Hymer, 1976; Grossman and Hart, 1986) and forced joint-venture requirements may 

restrict their ability to fully exercise such control and influence the distribution of a project’s ex post surplus. 

In addition, foreign investors may be reluctant to enter into a joint venture with local investors, especially 

when it is difficult to find suitable local partners with the required capacity and skills. Among other things, 
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issues of weak corporate governance and lack of transparency, as well as home-country sanctions 

impeding investors from transacting with ‘specially-designated individuals and companies’, as in the case 

of US persons, may play a role in this. In certain environments, foreign joint venture partners may also 

have incentives to deploy older technologies and production techniques than used in the industry frontier 

if they believe the risks of technological leakage is high (Moran, Graham and Blomström, 2005). 

As such, restrictions may deter investments in the restricted sector, as well as in other activities relying on 

their inputs. By potentially constraining competition in such markets, they may affect consumers’ choice 

and purchasing power and may, in some cases, have even larger environmental and health externalities. 

One example is the beverages industry, particularly alcohol, where foreign investment in manufacturing 

and distribution is subject to joint ventures and imports were banned until May 2020, with few exceptions. 

The result was the development of counterfeit and illicit trade of alcoholic drinks, with potentially larger 

public health risks and loss of government tax revenues.  

Moving forward, the government may want to revise this forced joint venture policy in non-strategic 

manufacturing sectors by relying on other, less distortive alternatives to achieve intended public objectives. 

Non-discriminatory regulations can be used to mitigate potential negative externalities, and 

encouragement of good corporate governance and advanced investment promotion and SME 

development activities may support the formation of genuine and more efficient joint ventures, alliances 

and linkages between foreign and domestic investors (see Chapters 3 and 7 for more information about 

policies that can support such objectives). 

Remaining barriers to FDI in services sectors have economy-wide productivity 

implications 

The service sector offers immense opportunities to improve the livelihoods of Myanmar’s citizens, typically 

playing a major role in absorbing part of the structural shift in employment and economic value arising from 

the agricultural exodus. In addition, it plays an increasingly intrinsic role in manufacturing activities, whether 

domestically-oriented or part of regional and global value chains (GVCs).  

Manufactured goods have likely never been as service-intense as they are today. In OECD economies, 

services inputs already account for slightly more than half of the value of manufacturing exports (Miroudot 

and Cadestin, 2017). Services are contributing to value-added generation in manufacturing industries both 

upstream, by helping to improve productive efficiency with, for instance, more competitive logistics and 

financial services, and downstream by facilitating product differentiation with, for instance, digital product 

extensions and complementary services and digitals distribution and aftersales services. 

The development of efficient services markets depends to a great extent on having a pro-competitive 

domestic regulatory environment behind the border. But the liberalisation of FDI entry plays an important 

complementary role. For practical purposes, the latter is the focus of discussion here. Market access 

policies share more commonalities across sectors than behind the border issues that may be highly sector-

specific. 

As mentioned above, Myanmar has considerably reduced barriers to FDI in recent years. A number of 

such reforms impinged on services sectors that were once shielded from foreign competition and which 

were subsequently opened completely or partially to foreign investment. This was the case, for instance, 

of telecommunications, banking, distribution and transport services.  

More recently, the government also liberalised foreign investments in insurance services. A first opening 

came already with the enactment of the Myanmar Companies Law, which allowed up to 35% of foreign 

participation in a Myanmar company before being considered a foreign company, although this policy had 

not yet been implemented until recently by line authorities. Then, in early 2019, the government further 

liberalised FDI in insurance activities by allowing the entry of up to three foreign life insurers through wholly-

owned subsidiaries (Announcement No. 1/2019 by the Ministry of Planning and Finance). In addition, 
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foreign investors were also allowed to invest in life and non-life insurance businesses as Myanmar 

companies or through joint ventures in which foreign interests do not exceed 35%. As of March 2020, 

foreign investment in companies listed on the Yangon Stock Exchange was allowed, up to foreign 

shareholding limits if any stipulated at the discretion of the companies and subject to approval from the 

relevant authorities. 

Beyond insurance, the banking sector has also been further liberalised recently. Along the same lines as 

the insurance reform, the Central Bank of Myanmar issued, in January 2019, Regulation No. 1/2019 

permitting foreign banks and other financial institutions to hold up to 35% of equity in a Myanmar bank. 

Consequently, the measure opened up the retail banking market to foreign participation up to that limit. 

Banks with foreign shareholding beyond the 35% threshold will be allowed to engage in retail banking in 

January 2021 according to the Central Bank announcement of 7 November 2019. In late 2018, the CBM 

had already reinitiated a wave of liberalising reforms with the issuance of Directive No. 6/2018 allowing 

foreign bank branches to provide banking and financing to local firms in both foreign currency and kyat, at 

par with local banks. Previously, foreign bank branches were only allowed to engage in wholesale banking 

and export financing activities to foreign-invested entities and local financial institutions, and they were fully 

prohibited from engaging in retail banking services.    

Despite this, in addition to remaining restrictions in insurance and banking sectors, foreign investment 

remain prohibited or limited to joint ventures with any local entity or any Myanmar citizen in the following 

services activities: 

 Construction, sales and lease of residential buildings, except if under a build-operate-transfer 

agreement with the government where 100% foreign ownership is permitted; 

 Real estate investment: foreign investors are allowed to own up to 40% of the total floor area of 

registered condominiums; 

 Securities firms, in which the foreign shareholder may not control and hold more than 50% of the 

shares in a licensed securities business; 

 Retail activities in mini-market, convenience store (Floor area must be above 10 000 square feet 

or 929 m2); 

 Construction for fish landing site, fishing harbour and fish auction market; 

 Publishing and distribution of periodicals in ethnic languages including Burmese; 

 Tour-guide service, including travel agency services; and 

 A few other niche service activities. 

Some of these activities might entail considerable economic costs by shielding domestic investors from 

foreign competitive pressures. The conditions imposed on foreign engagement in retail activities, for 

instance, seem fairly stringent (the minimum floor area requirement is large for supermarkets within a city 

for instance), possibly protecting relatively large domestic retail groups in addition to SMEs in the sector. 

An evaluation of the costs of maintaining the current restrictions in key backbone services sectors in place, 

such as retail distribution, construction, banking and insurance, would shed light on whether such 

restrictions are still relevant and effective in achieving their public purpose. Excessive protection of 

domestic services industries may be detrimental to other downstream industries and consumers who may 

have to pay more for quality-equivalent services.  

With all the recent reforms, the government may also want to update the list of restricted investment 

activities in order to reflect the most up-to-date regulatory environment and increase the legibility of the 

investment regime to investors. As mentioned above, at this stage, there may be little inconsistency 

between the current list (Notification 15/2017) and applied restrictions, but clarifying the ‘negative list’ 

statue of the list is particularly important to avoid a widening dichotomy in the future.  
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Access to land and real estate by foreign investors remains particularly difficult 

The fragmented nature of the land framework (see Chapter 8) adds an additional layer of complexity for 

foreign investors to navigate through. The different land laws contain uneven restrictions on transfers of 

land to foreign investors. Only certain types of land can actually be leased to foreign investors and many 

require specific permissions (Table 2.2).  

In addition, pursuant to the Transfer of Property Restriction Act of 1987 (TIPRA), foreign investors are not 

allowed to acquire immovable property rights by way of purchase, gift, pawn, and exchange or enter into 

leases which exceed one year, nor are they entitled to acquire immovable property by way of mortgage 

without special government permission. While it is relatively common worldwide for foreign investors to be 

subject to more strict regulations on access to and ownership of agricultural land and, to a lesser extent, 

of land for business purposes and real estate investment, it is rather unusual to impose such a short lease 

term period.  

The MIL and the SEZ Law were a great advancement in the regulatory business environment in Myanmar 

in this respect. The MIL allows foreign investors to extend a land lease term to up to 50 years with the 

possibility of two additional extensions of 10 years each upon obtaining a MIC permit or endorsement 

approving a Land Rights Authorisation for the project by the Myanmar Investment Commission. The SEZ 

Law equally allows foreign investors located inside the zones to enter into long-term leases up to 50 years, 

extendable for another 25 years. Alternatively, foreign investors may partner with or invest up to 35% in a 

Myanmar company to make a land-based investment under the same conditions of domestic investors. 

Table 2.2. Restrictions on foreign investors in land under Myanmar land laws 

Law Right 
Responsible  

authority 
Entities entitled to acquire or use land 

Restrictions pursuant to the main land laws 

VFV Law Right to use VFV 
land for industrial 

crops (Form 11); for 
perennial plants and 
orchards (Form 12) 

VFV Committees 
(Central, 

State/Regional, District, 
Township, Village tract) 

VFV land use rights can be granted to citizens, rural households wishing to 
carry out manageable agricultural projects, government organisations, non- 

governmental organisations  

Foreign investors must be in a joint venture with the government, a 
Myanmar company or Myanmar citizen, and have a MIC permit or 

endorsement to be able to apply for VFV land. But VFV land is made 
available to foreign investor only if it cannot be used by Myanmar citizens 

Farmland Law Land Use Certificate 
(LUC) issued to 

farmers (Form 7, with 

a map on Form 105) 

Farmland 
Administrative Body 

(FAB) (Central, 

State/Regional, District, 
Township, Village tract) 

Farmland use rights can be granted to citizens, government organisations, 
non-governmental organisations or companies. Myanmar companies can 
buy or lease LUCs from farmers. 

Foreigners (individuals or companies) can only lease farmland from farmers 
with permission of the government.  

Forest Law  Permission to Use 
and Contract with the 
Forest Department 

Forest Department 
(Central, 

State/Regional, District, 

Township branches) 

Foreign investor are allowed to obtain forest land rights, but they are 
prohibited from manufacturing forest products from forest areas and 
government administered natural forest and require approval from 

MONREC as part of the MIC process to: 

(i) log in forest land and land administered by the government or; 

(ii) establish forest plantations (teak, hardwood, rubber, bamboo, cane etc.); 

(iii) carry out wood-based industry and related businesses with 
implementation of forest plantation (MIC Notification 15/2017) 

Restrictions pursuant to other laws and policies (non-discriminatory) 

NLUP Moratorium Unclear (possibly the 
NLUC) 

The NLUP states that “Land allocation of customary land to any land user, 
other than for public purposes, shall be temporarily suspended until these 

lands are reviewed, recognised and registered as customary lands” (Art. 
68). The moratorium is not yet in force. 
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Foreign investors have also been allowed, pursuant to the 2016 Condominium Law and 2017 rules, to 

purchase up to 40% of the ‘saleable floor area’ of a condominium building. This refers to six-floor or more 

residential buildings with an area of at least 20 000 square feet and standing on land registered as 

‘collectively owned land’. While this represents an important market liberalisation, some implementation 

challenges remain.1 In respect to foreign investors, practitioners have called attention to the unaddressed 

inconsistencies between the Condominium Law and the TIPRA. The new condominium regime does not 

explicitly state that it prevails over the TIPRA, although it can be assumed so given its explicit recognition 

of foreign ownership rights; nor does it clearly specify if foreign legal persons and natural persons are 

equally entitled to acquire condominium units or whether these rights are limited to natural persons only 

(Stephenson Hardwood, 2018; Lincoln Legal Services, 2018). 

In general, the application of the TIPRA is still confusing and unclear in relation to property holdings by 

foreigners. This has proved problematic even in situations where the applicable regime seems much 

clearer, such as for leases of land to foreign investors in accordance with the Myanmar Investment Law 

(MIL). The MIL clearly states that it prevails over other laws and as such long-term leases to foreigners 

should be possible for MIC-permitted or endorsed projects. But practitioners report that obtaining some of 

the required government approvals for leases of property to foreigners can be very difficult and even once 

obtained, it may prove challenging to fold them into a transaction because concerned government agencies 

sometimes disagree in the application of the law. They have reported the unwillingness of the Office of 

Registration of Deeds (ORD) to register long-term leases due to policy disagreements about whether 

foreigners should be able to lease land or due to the lack of clear instructions and procedures for doing so. 

This has been a major hurdle to infrastructure and land-based investment projects in Myanmar, which 

typically rely on debt financing. 

Investment policy reforms have likely resulted in more inward FDI than expected  

Recent OECD research shows that the introduction of reforms leading to a 10% reduction in the level of 

FDI restrictiveness, as measured by the OECD FDI Regulatory Restrictiveness Index, could increase 

bilateral FDI inward stocks by around 2.1% on average across countries (Mistura and Roulet, 2019). An 

illustrative simulation exercise, drawing on the baseline model relying on data up to 2012, suggests that 

Myanmar has possibly benefited more from reforms to its investment regime than what would have been 

predicted.  

The model suggests that, all else held equal, Myanmar’s bilateral FDI stocks would be expected to be 43% 

higher if it carried out the implementation of reforms bringing down FDI restrictions to the current level 

observed in 2018 as measured by the OECD FDI Regulatory Restrictiveness Index (Figure 2.3). In reality, 

by 2018, inward FDI stocks were already 130% higher than the baseline estimation. A direct comparison 

cannot be made as other issues have not been held equal, but given the magnitude of the difference, it is 

plausible that reforms have more than paid off in terms of investment attraction.  

By contrast, remaining restrictions may continue to imposing sizeable costs to the economy, not only in 

terms of forgone FDI and associated tax revenues, but also through economy-wide impacts on productivity 

growth. As mentioned above, services have proved to be a significant channel for value added generation 

in manufacturing industries (OECD, 2020a, 2018). The increased fragmentation of production chains 

across regions and globally exacerbates the role played by network industries and complementary 

business services in supporting manufacturing operations. Previous OECD (2018a) work demonstrated 

that the benefits of services liberalisation in ASEAN is greater for: i) manufacturing firms in machinery and 

transport equipment industries which rely extensively on services; ii) for small and medium-sized 

enterprises (SMEs) as compared to large firms; iii) domestic firms as opposed to foreign-owned firms; and 

iv) firms that do not export compared to exporters. 
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Figure 2.3. Simulated effects of FDI liberalisation reforms in Myanmar 

 

Note: The simulation is based on an augmented gravity model of bilateral inward FDI positions using a poisson pseudo-maximum likelihood 

estimator. Typical gravity variables and a series of other policy and non-policy factors are included (distance, contiguity, the existence of a 

common language, colonial ties, market size, economic growth, real exchange rates, similarity in size and factor resource endowments, trade 

openness, natural resource endowments, institutional maturity, FDI restrictions, participation in free trade areas, corporate tax), as well as host 

and home country and time-fixed effects. The regressions cover bilateral FDI relationships between 60 countries over the 1997-2012 period. 

Source: author’s calculation based on Mistura and Roulet (2019); UNCTAD FDI statistics. 

Market access reforms increase competitive pressures in services sectors and, consequently, productivity. 

In turn, this allows downstream manufacturers to benefit from higher quality services inputs or lower 

services input costs. As Myanmar aims to attract further investments into manufacturing, it may want to 

consider accelerating service sector reforms that contribute to fostering a level playing field for all investors. 

Protection of investments and dispute settlement in Myanmar 

A fair, transparent, clear and predictable regulatory framework for investment is a critical determinant of 

investment decisions and their contribution to development. Uncertainty about the enforceability of lawful 

rights and obligations raises the cost of capital, thereby weakening firms’ competitiveness and reducing 

investment. Moreover, ambiguities in the legal system can also foster corruption: investors may be more 

likely to seek to protect or advance their interests through bribery, and government actors may seek undue 

benefits.  

The ability to make and enforce contracts and resolve disputes efficiently is, therefore, fundamental if 

markets are to function properly. Good enforcement procedures enhance predictability in commercial 

relationships by assuring investors that their contractual rights will be upheld promptly by local courts. 

When procedures for enforcing contracts are overly bureaucratic and cumbersome or when contract 

disputes cannot be resolved in a timely and cost effective manner, companies may restrict their activities. 

Traders may depend more heavily on personal and family connections; banks may reduce the amount of 

lending because of doubts about their ability to collect on debts or obtain control of property pledged as 

collateral to secure loans; and transactions may tend to be conducted on a cash-only basis. This limits the 

funding available for business expansion and slows down trade, investment, economic growth and 

development. 
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Investor protection under the new Myanmar Investment Law 

The new Myanmar Investment Law (MIL) (2016) and the accompanying Myanmar Investment Rules (MIR) 

(2017) strengthened the investor protection regime afforded to foreign and domestic investors alike. These 

developments represent important strides towards reassuring investors that Myanmar is a secure 

investment destination in line with the government’s seven-point investment policy issued in December 

2016 (DICA, 2016).2 

The government’s guarantee of freedom from unlawful expropriation under Chapter 14 of the MIL marks a 

significant improvement from the previous regime (which is described in detail in the first OECD Investment 

Policy Review). It brings this guarantee in line with similar provisions found in other regional investment 

laws and Myanmar’s bilateral investment treaties (discussed separately below).  

Article 52 of the MIL guarantees that the government will not nationalise investments covered by the Law, 

either directly or indirectly, except in certain enumerated circumstances and against fair compensation. 

Article 53 provides that compensation should reflect the “market value” of the expropriated investment 

subject to a consideration of several other factors including “the public interest”, “the interests of the private 

investor”, “the present and past conditions of investment”, “the reason for expropriation” and “the profits 

acquired by the investor during the term of investment”. These qualifications are unusual and could 

conceivably conflict with Myanmar’s obligations under its investment treaties (discussed separately below). 

Article 54 preserves the government’s policy space to regulate in the public interest in a manner similar to 

Annex 2 of the ASEAN Comprehensive Investment Agreement (ACIA) by clarifying that non-discriminatory 

regulatory measures will not amount to indirect expropriation. 

Aside from the guarantee against expropriation, three other investor protections in the MIL have either 

been introduced for the first time or improved substantially when compared to the previous regime. 

 A general principle of non-discriminatory treatment is codified in the new Law. Article 47 clarifies 

that foreign investors can now expect to be treated in a non-discriminatory manner as compared 

to Myanmar nationals (national treatment) and nationals of any other third country (most-favoured 

nation treatment). Neither of these guarantees featured in the previous regime.  

 A new guarantee of “fair and equitable treatment” (FET) in Article 48 is defined to cover two types 

of treatment – the right to obtain information on measures or decisions that impact a given investor 

or investment and the right to due process and appeal in respect of government measures, 

including any changes to terms of investment licences or permits granted by the government. This 

newly-introduced guarantee therefore appears to be more circumscribed and limited than the FET 

provisions in almost all of Myanmar’s investment treaties and the way in which arbitral tribunals 

ISDS cases have interpreted similar treaty provisions (discussed below). 

 The provisions in Chapter 15 of the MIL and Chapter 21 of the MIR guaranteeing free transfer of 

funds from investment activities in Myanmar are more sophisticated than under the previous 

regime. They set out with greater precision the categories of financial rights covered by the 

guarantee and introducing special rules during balance-of-payments and other financial crises that 

afford greater flexibility to the government in those circumstances. 

Alongside the new investor protections are a progressive set of investor obligations in Chapter 16 of the 

MIL and Chapter 20 of the MIR – the likes of which are scarce in investment treaties in the region and 

worldwide – which broadly require investors to abide by domestic laws, abide by the terms of licences and 

permits issued to them, respect labour rights enjoyed by their local employees and follow international best 

practices to avoid environmental damage (see Chapter 4 and 6). The MIR empower the Investment 

Commission with an enforcement and supervisory role for some of these obligations. The investor 

protections are also subject to a range of general and security-related exceptions in Chapters 21 and 22 

of the MIL that preserve the government’s right to regulate on a range of issues in the public interest. 
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As with investment laws in many other ASEAN member states,3 the new Investment Law does not contain 

a unilateral, binding undertaking by the government to submit future investment disputes with investors to 

international arbitration. Chapter 19 introduces an investor grievance mechanism, which is discussed 

further below. Disputes between the government and investors under the new Law that cannot be resolved 

amicably though this process can be resolved in contractual dispute forums (such as arbitration under 

investment contracts or investment treaties) or, if no such agreement exists, by the competent court or 

arbitral tribunal in Myanmar (which is not identified in the new Law or the Rules). As with Myanmar’s new 

Arbitration Law, it remains to be seen how Myanmar’s courts and arbitral tribunals will apply the MIL and 

the MIR rules in future disputes.  

Protection of intellectual property rights 

Significant developments have also taken place towards modernising Myanmar’s regime for protecting and 

enforcing intellectual property (IP) rights. Until recently, Myanmar had no statutory regime for trademarks, 

patents or industrial designs while the Myanmar Copyright Act (1914) enacted more than a century ago in 

the pre-independence era was widely considered deficient compared to international standards. 

In 2019, Myanmar’s parliament enacted four long-anticipated IP laws following parliamentary and 

presidential approvals – the Industrial Design Law, the Trademark Law, the Patent Law and the Copyright 

Law. The new laws are intended to harmonise Myanmar’s legal regime with international standards in 

these four areas and create a modern, comprehensive coverage for IP rights in Myanmar.  

The new laws are not yet in force. According to their terms, they will only come into effect on a date 

specified in a future Presidential notification. This is expected to take place once the administrative 

infrastructure and implementing regulations have been established to support the new IP regime. The 

government is currently prioritising efforts to draft implementing rules for the Trademark Law with a view 

to the Law coming into force in February 2021. Rules to support the other three new laws should follow 

shortly thereafter with technical support from a range of experts and external stakeholders. 

Importantly, the new laws seek to align with the minimum standards for IP protection and enforcement set 

out in the WTO Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement. Once in force, 

the new laws will introduce dedicated statutory rules on trademarks, patents and industrial designs for the 

first time in Myanmar’s history. The new Copyright Law will repeal the Myanmar Copyright Act (1914) and 

introduce a range of new improvements on the previous regime. The improvements include protections for 

foreign works, modern definitions for several categories of protected works, a registration process and new 

enforcement options against copyright infringement. Existing copyrighted works with unexpired terms 

under the Myanmar Copyright Act (1914) will automatically qualify for protection under the new Copyright 

Law. 

The enactment of the four new IP laws is the latest step in an ongoing process to establish a functioning 

regime for the protection of IP rights in Myanmar. The next step is for the government to draft and introduce 

implementing regulations for these laws for consideration by parliament. The Ministry of Commerce has 

been designated as the core government ministry responsible for administering the new laws with four 

other ministries – the Ministry of Information, the Ministry of Planning, Finance and Industry, the Ministry 

of Agriculture, Livestock and Irrigation, and the Ministry of Education – having supervisory roles.  

Dedicated IP courts and authorities to supervise the administration, registration and enforcement of IP 

rights also need to be established. In the meantime, it will not be possible for investors to apply for rights 

under the new laws. The Ministry of Commerce, with technical assistance from World Intellectual Property 

Organization (WIPO), the ASEAN Secretariat, the Japan International Cooperation Agency and other 

external IP experts, is leading efforts to develop plans to create a national IP office before the upcoming 

2020 general elections to perform the administrative and supervisory functions envisaged in the new laws. 

The Supreme Court of Myanmar is empowered expressly under the new laws to establish dedicated IP 
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courts but this process will undoubtedly take time. It will involve raising awareness and capacity for judges 

to deal effectively with IP-related disputes. 

Myanmar may wish to increase its engagement in international fora as part of its efforts to modernise its 

IP protection regime. Myanmar is a signatory to a number of multilateral and regional conventions relating 

to IP protection, including the TRIPS Agreement, the ASEAN Framework Agreement on Intellectual 

Property Cooperation and the Convention Establishing the WIPO. The enactment of the four new IP laws 

in 2019 is an important step towards achieving domestic implementation of these commitments but 

challenges remain, as described above.  In respect of the TRIPS Agreement, Myanmar and other WTO 

members from least developed countries have been allowed additional time – until 2021 for most standards 

and until 2033 for standards affecting pharmaceutical products – by the WTO’s TRIPS Council to achieve 

domestic implementation of TRIPS obligations. These extensions may allow Myanmar to implement its 

new IP laws and bring its IP rights regime into line with the TRIPS Agreement.  

However, Myanmar is not yet a member of any of the 26 WIPO-administered treaties containing the most 

important international commitments on intellectual property. For example, some stakeholders report that 

the visually-impaired community in Myanmar wishes for the government to accede to the Marrakesh Treaty 

for the benefit of those affected by a range of disabilities that interfere with the effective reading of printed 

material, which Indonesia, Philippines and Thailand have all signed and brought into force in 2019 or 2020. 

As with the new laws enacted in 2019, however, the success of any legal instruments adopted by Myanmar 

to establish a robust IP rights regime depends on whether newly-established IP institutions and courts are 

able to enforce registered IP rights effectively in practice. Coordination between government ministries and 

agencies will be critical to ensure that the new laws and forthcoming implementing regulations are enforced 

in a meaningful way. It will also be important to raise awareness of the implications of the new laws for 

local Myanmar business owners, as well as for customs and police officials, including the need to apply for 

IP registration and the consequences of infringement. 

Access to justice and the court system in Myanmar 

The existing infrastructure for domestic adjudication of civil disputes continues to suffer from a number of 

significant problems. Some of these issues seem to persist since the first OECD Investment Policy Review 

(OECD, 2014). The level of trust in the judiciary system is still low: it remains widely perceived as corrupt, 

inefficient, under-resourced and subject to the influence of the executive. Reforming the judiciary has been 

repeatedly identified as one of the biggest challenges faced by Myanmar in its reform endeavours, and 

various indicators consistently point to weakness in the justice system. 

Myanmar ranks, for instance, 110th of 126 countries scored in the 2019 edition of the World Justice Project 

Rule of Law Index. This hard assessment is valid even if considering only other lower middle-income 

countries covered by the indicator. Myanmar’s performance is below the group median, sometimes 

significantly, in five out of eight sub-components of the WJP index (Figure 2.4). Only Cambodia ranks lower 

than Myanmar of the 15 countries scored from the East Asia & Pacific region. Myanmar ranks in the last 

five countries of 126 on both civil justice and human rights sub-components of the WJP Index. The World 

Bank’s Doing Business 2020 indicator also points to problems in the effectiveness of contract enforcement 

mechanisms in Myanmar, ranking the country 187th of 190 countries included in the indicator. While the 

average cost of enforcing contracts through the courts is at par with the average cost observed for East 

Asia and Pacific countries included in the Doing Business indicator, the time taken to resolve a dispute, 

counted from the moment the plaintiff decides to file the lawsuit in court until payment, is twice as high and 

the quality of the judicial processes is also estimated to be equally weak.4 
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Figure 2.4. World Justice Project Rule of Law Index, 2019: Myanmar and lower-middle income 
peers (best=1; worst=0) 

 

Note: The World Justice Project Rule of Law Index measures rule of law adherence across 126 countries and jurisdictions worldwide. The 

country scores and rankings are built from more than 500 variables drawn from the assessments of more than 120 000 households and 3 800 

legal experts. They capture the experiences and perceptions of ordinary citizens and in-country professionals concerning the performance of 

the state and its agents and the actual operation of the legal framework in their country. For Myanmar, they reflect responses to the WJP Rule 

of Law Index questionnaire collected in 2018 by a professional survey company through face-to-face interviews with 1 000 legal experts and 

regular persons in Yangon, Mandalay and Nay Pyi Taw. 

Source: World Justice Project Rule of Law Index, 2019, https://worldjusticeproject.org/our-work/publications/rule-law-index-reports/wjp-rule-law-

index-2019. 

While these results may partly reflect the legacy of the Military regime (see discussion below) and not fully 

take into account recent initiatives to improve the justice system, it remains nevertheless an area requiring 

particular attention by the authorities. Reforms are understandably difficult to implement in this area and 

may take a long time to show material results, but such dismal performance against peers reinforces the 

need for the government to strengthen existing efforts to improve the justice system.  

Establishing a functionally independent judiciary and improving legal certainty under the Myanmar court 

system remain some of the biggest challenges faced by Myanmar in its democratic transition. Recent civil 

conflict in parts of Myanmar has attracted considerable international attention, notably with respect to 

potential human rights violations and the level of ‘state capture’ by the military who still maintains 

considerable economic and political power and enjoys full constitutional autonomy from any branch of the 

civilian government, including the judiciary (Reuters, 2018; UN Human Rights Council, 2018a and 2018b; 

International Commission of Jurists, 2018).  

Since the first OECD Investment Policy Review, several initiatives have been pursued to improve the 

independence of the judiciary, the effectiveness of alternative dispute resolution and access to justice in 

Myanmar. The Supreme Court of Myanmar, with technical assistance from international partners, 

published the Judicial Strategic Plan 2015-2017 in November 2014 followed by the Judicial Strategic Plan 

2018-2022 in January 2018. The Judicial Strategic Plans identify five core action areas: (i) protect public 

access to justice, (ii) promote public awareness, (iii) enhance judicial independence and accountability, (iv) 

maintain commitments to ensuring equality, fairness and integrity of the judiciary and (v) strengthen 

efficiency and timeliness of case processing. The 2015-2017 Plan earmarked three regional courts to pilot 

test strategic reform initiatives while the 2018-2022 Plan builds on the results and best practices developed 

in the pilot tests to establish a national case management programme that will be implemented in all courts 

in Myanmar by 2020. 
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Promoting greater access to justice, individual rights and adherence to the rule of law is also a key feature 

of the government’s Myanmar Sustainable Development Plan 2018-2030 published by the Ministry of 

Planning and Finance in August 2018. The MSDP identifies individual government agencies responsible 

for implementing the government’s goals of achieving judicial independence, transparent and consultative 

law-making processes and a stable rule of law at the community level and for conflict-affected areas. 

Planned actions include reforming the current legal aid system, increasing awareness of access to justice 

at the community level, developing a robust and independent legal profession, improving contract 

enforcement mechanisms and strengthening adherence to fair trial standards during criminal prosecutions. 

Several access to justice programmes have also been established by international donors. The European 

Union and the British Council have partnered with civil society and non-government organisations to 

implement the “MyJustice” programme aimed at working with local communities to improve awareness 

about legal rights, local-level alternative dispute resolution options, legal aid opportunities and capacity-

building for legal and court professionals. A survey published for the MyJustice programme in 2018 

indicates that public perceptions regarding the functions and effectiveness of laws in Myanmar continue to 

be shaped by individual experiences under the Military regime and a significant number of Myanmar 

citizens do not have confidence that anyone can provide them with access to justice (MyJustice, 2018). 

This survey and other recent studies suggest that distrust of the official court system prevails, with many 

disputes not being brought to the official court system for resolution but rather to community-level justice 

institutions – primarily village tract administrators, village elders and religious leaders – that coexist with 

the official system (MyJustice, 2018 and 2016; Chan et al., 2017a and 2017b; Kyed et al., 2019). Other 

initiatives led by international donors have targeted capacity building for Myanmar criminal defence lawyers 

(Stevens, 2018). Initiatives include the Singapore-Myanmar Integrated Legal Exchange whereby Myanmar 

judges, court officials and law students benefit from various professional exchanges involving the 

Singaporean courts including study visits, collaborative seminars, symposiums and scholarship programs. 

The new Arbitration Law 

Myanmar’s new Arbitration Law came into force in January 2016. This is a significant development towards 

securing investor confidence in Myanmar’s domestic legal infrastructure in aid of commercial arbitration. 

The new Arbitration Law closely follows the text of the Model Law published by the United Nations 

Commission on International Trade Law (UNCITRAL) in 1985 and amended in 2006, which is designed to 

assist states in reforming and modernising their laws on arbitral procedure.  

One of the most important features of the new Arbitration Law is a codification of the principle that domestic 

courts shall not intervene in arbitrations except in certain limited circumstances. This should signal an end 

to decades of intensive court supervision of arbitrations in Myanmar under the previous pre-independence 

era laws. 

Under the new Arbitration Law, parties may apply to the Myanmar courts during domestic arbitration 

proceedings in certain circumstances to appoint an arbitrator, compel the production of evidence, issue an 

injunction or decide a preliminary question of law.  

The Myanmar courts are also vested with certain powers once an arbitral tribunal has issued an award in 

a domestic arbitration. Parties to domestic arbitrations under the Act can appeal to Myanmar courts on 

issues of law arising from an arbitral award. Myanmar courts also have powers to enforce domestic and 

foreign arbitral awards and determine applications to set aside arbitral awards. The limited grounds for 

Myanmar courts to refuse enforcement of a foreign arbitral award issued by a tribunal sitting outside of 

Myanmar are set out in the Arbitration Law in line with Myanmar’s accession to the 1958 New York 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards in July 2013. The Arbitration 

Law does not, however, appear to establish procedures for the Myanmar courts to set aside, recognise or 

enforce an international arbitral award issued by a Myanmar-seated arbitral tribunal (i.e. compared to a 
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domestic arbitration between Myanmar entities seated in Myanmar). This is one issue that might be 

clarified in a future revision of the new Law.5 

A curious feature of the Arbitration Law is that Myanmar courts may set aside a domestic arbitral award 

(Article 41(a)(vii)) or refuse to enforce a foreign arbitral award (Article 46(c)(ii)) if they find that to do so 

“would be contrary to the national interests of the State”. It is likely that this is intended to track the language 

of the well-known public policy exception in the New York Convention, but some ambiguity may arise with 

the official English translation of the Law, which adopts the formulation of “national interests”. This issue 

might be helpfully clarified in a future revision of the Law, its implementing regulations or a practice note 

issued by the Myanmar courts.  

The enactment of the Arbitration Law is a laudable achievement but challenges remain for the 

implementation phase. Aside from drafting subsidiary legislation to accompany the new Law, as envisaged 

under the Supreme Court’s Judicial Strategic Plan 2018-2022, foremost of these challenges is the 

development of a truly independent judiciary (as discussed above) and building capacity within the regional 

courts empowered under the new Law to deal effectively with applications made under the new Law.  

DICA reports that internal training on the Arbitration Law is being conducted for judges and court officials 

(DICA, 2016b), but as of August 2019, no applications have been filed under the new Arbitration Law to 

set aside, recognise or enforce domestic or foreign arbitral awards.6 It therefore remains to be seen how 

the judiciary will apply the new Law in practice. The Supreme Court, together with external technical 

experts, may wish to renew efforts to establish a dedicated commercial court staffed by judges that 

specialise in handling cases arising from commercial contracts and arbitration in a separate court list to 

other cases.  

Another challenge lies in fostering a new generation of qualified lawyers and legal services firms to act as 

counsel in arbitrations and arbitration-related litigation in Myanmar. It is hoped that the newly-formed 

Myanmar Arbitration Centre (MAC) may be able to contribute to capacity building efforts and raising 

awareness for alternative dispute resolution (San Pé, 2016 and 2019). The Myanmar Arbitration Centre 

was launched in August 2019 following several years of preparatory work by a steering committee within 

Myanmar’s Federation of Chambers of Commerce and Industry (UMFCCI) together with experts from 

regional international arbitration centres. As of August 2019, some uncertainties exist regarding the new 

MAC and its potential attractiveness to foreign investors in particular. These include the individuals that 

comprise its roster of arbitrators, whether parties may nominate arbitrators that do not appear on MAC’s 

roster of arbitrators and whether disputes governed by laws other than Myanmar law will be accepted. 

Investment treaties 

Myanmar is a party to 14 investment treaties (also referred to as international investment agreements or 

IIAs) that are in force today. Seven of these treaties are bilateral investment treaties (BITs) and seven of 

them are multilateral investment agreements in the context of Myanmar’s membership of ASEAN. 

Investment treaties entered into between two or more states typically protect certain investments made by 

nationals of a contracting state in the territory of another contracting state. Protections afforded under 

investment treaties generally arise in addition to and independently from domestic law protections. Treaty-

based protections generally only cover investors defined as foreign. Increasingly, investment treaties also 

address market access for foreign investment. 

Although Myanmar has signed eleven bilateral investment treaties (BITs),7 only seven of these treaties 

have entered into force, namely with China (2001), India (2008), Israel (2014), Japan (2013), Korea (2014), 

Philippines (1998) and Thailand (2008). Four other BITs –with Viet Nam (2000), Lao PDR (2003), Kuwait 

(2008) and Singapore (2019) – have been signed but not ratified and are therefore not in force yet. The 

Myanmar authorities have noted, however, that the Singapore BIT (2019) is expected to be ratified and 

come into force in 2020. 
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Myanmar is also party to seven investment agreements through its membership of ASEAN: the ASEAN 

Comprehensive Investment Agreement (2009) (ACIA), in force for Myanmar since February 2012, as well 

as six agreements between ASEAN member states and third countries (ASEAN+ agreements) that contain 

investor protections in force between Myanmar and Japan (2008), Australia/New Zealand (2009), Korea 

(2009), China (2009), India (2014) and Hong Kong, China (2017).  

Developments since the first OECD Investment Policy Review 

In the six years since the first OECD Investment Policy Review (OECD, 2014) was published, Myanmar 

signed two agreements containing binding investor protections in the context of ASEAN, both of which are 

now in force, namely the India-ASEAN Investment Agreement (November 2014) and the ASEAN-

Hong Kong, China Investment Agreement (November 2017). Myanmar has signed one new BIT in this 

period: the Myanmar-Singapore BIT (2019). 

An ASEAN+ trade agreement concluded in 2008 with Japan did not originally contain investment 

protections or ISDS but an amending protocol signed in March 2019 adds these elements. The amending 

protocol came into force on 1 August 2020 for Japan, Lao PDR, Myanmar, Singapore, Thailand and 

Viet Nam. 

One BIT has also been terminated during this period. India notified Myanmar in March 2019 of its intention 

to terminate the BIT. India reports that the termination took effect on 21 March 2020.8 The provisions of 

the treaty will remain effective for fifteen years from the date of its termination (i.e. until 21 March 2035) in 

respect of investments made or acquired before the date of termination (Article 16(2)). 

Myanmar has also been negotiating or considering some new investment-related agreements. In early 

2019, together with ASEAN member states, it concluded negotiations for the First Protocol to Amend the 

ASEAN-Japan Comprehensive Economic Partnership Agreement, which added an investment and a trade 

in services chapters to the agreement. Myanmar has also been discussing in recent years with several 

new partners outside the Asia-Pacific region including the European Union,9 Canada10 and the Russian 

Federation regarding the possibility of future investment agreements. 

Reconsidering Myanmar’s investment treaty policy 

Myanmar’s investment treaties can be grouped in two broad categories: those that reflect the features 

often associated with older investment treaties concluded in great numbers in the 1990s and early 2000s 

(including Myanmar’s BITs with China, India, Israel, Kuwait, Laos PDR, Philippines, Thailand and 

Viet Nam) and those that reflect more recent treaty practice (including Myanmar’s BITs with Japan, Korea 

and Singapore, as well as ACIA and the ASEAN+ investment agreements). 

Older investment treaties are generally characterised by a lack of specificity of the meaning of key 

provisions and extensive protections for covered investors. This scenario entails exposure, especially 

given that the majority of Myanmar’s BITs have vague standards of protection and very little regulation of 

ISDS. Two of the primary areas of Myanmar’s investment treaty policy for reconsideration are therefore its 

approach to substantive treaty standards, such as the FET standard, and ISDS mechanisms that would 

allow investors to bring claims against Myanmar in international arbitration proceedings. The next two 

subsections consider these two issues, followed by several other issues that Myanmar may wish to 

consider as part of a revaluation of its approach to investment treaties. 

Fair and equitable treatment provisions 

All of Myanmar’s investment agreements in force today contain provisions requiring Myanmar to treat 

covered investors fairly and equitably. The fair and equitable treatment (FET) standard is almost always at 

the centre of investment treaty policy debates and claims by investors under investment treaties. Most FET 

provisions were agreed before the rise of ISDS claims related to this treatment standard. Starting around 
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2000, broad theories for the interpretation of FET provisions by arbitral tribunals emerged as the number 

of ISDS cases increased. 

Myanmar’s BITs with China, India, Israel, Philippines and Thailand do not provide specific guidance on the 

types of treatment that will be considered fair and equitable. Arbitral tribunals in ISDS cases under 

investment treaties have taken different approaches to interpreting similar “free-standing” FET provisions, 

which has created considerable uncertainty for investors and states alike. Governments have reacted to 

these developments in various ways, including by adopting more restrictive approaches to FET or 

excluding FET in recent treaties (see Box 2.2). 

Box 2.2. Recent approaches to the FET provision and ISDS 

States are becoming more active in the ways in which they specify, address or exclude absolute FET-

type obligations in their treaties and submissions in ISDS. Dissatisfaction with and uncertainties about 

FET and its scope have also led some governments to exclude it from their treaties or from the scope 

of ISDS. Some important recent approaches are outlined below. 

The MST-FET approach. This approach involves the express limitation of FET to the minimum 

standard of treatment under customary international law (MST). This approach has been used in a 

growing number of recent treaties, especially in treaties involving states from the Americas and Asia 

(Gaukrodger, 2017).  

In addition to using MST-FET, the Comprehensive and Progressive Trans-Pacific Partnership 

Agreement (2018) (CPTPP), contains a carve-out to address legitimate expectations, and requires the 

claimant to establish any asserted rule of MST-FET by demonstrating widespread state practice and 

opinio juris, which is difficult to do (Article 9.6 (3)-(5), fns 15 and 17, Annex 9A). This approach has 

since been replicated by other states (e.g., Australia-Indonesia CEPA (2019), Article 14.7). Myanmar’s 

BITs with Japan and Korea, as well as all of the ASEAN+ agreements barring with China, expressly link 

FET to the customary international law standard for the treatment of aliens. 

The defined-list approach. This approach adopts a positive list setting forth the elements of FET. 

Recent treaties negotiated by the European Union, China, France and Slovakia contain such defined 

lists. This approach can vary greatly depending on the nature of the list. Some lists include elements 

such as a denial of justice, manifest arbitrariness, fundamental breach of due process, targeted 

discrimination on manifestly wrongful grounds, and/or abusive treatment of investors. This approach 

likely results in a broader concept of FET than MST-FET, especially if state practice and opinio juris are 

required to establish rules under MST-FET.  

The FET provisions in the ASEAN-China Investment Agreement (2009) and the ACIA are narrower 

examples of this approach, both of which expressly limit FET to a prohibition on denials of justice.  

Myanmar’s BIT with Korea and the ASEAN+ agreements with Australia/New Zealand, Korea and India 

combine the above two approaches by clarifying that FET does not require treatment in addition to what 

is required under customary international law and also defining FET as requiring a prohibition on denials 

of justice. 

Exclusion of FET from ISDS or from the treaty. The recently-concluded USMCA updating NAFTA 

generally excludes FET from the scope of ISDS (except for a narrow class of cases involving certain 

government contracts) (Article 14.D.3). ISDS under the USMCA generally applies only to claims of 

direct expropriation and post-establishment discrimination (and only to Mexico-United States relations); 

only state-to-state dispute settlement (SSDS) is available for FET claims. India’s Model BIT does not 

refer to FET and instead identifies specific elements; Brazil’s model treaty also excludes FET. 
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More specific approaches to FET provisions could improve predictability for the government, investors and 

arbitrators alike. They could also potentially contribute to preserving the government’s right to regulate in 

the context of investment treaties (Gaukrodger, 2017a, 2017b). ACIA and the ASEAN+ agreements 

provides examples of more nuanced approaches to FET amongst Myanmar’s existing treaties. Another 

way to achieve further clarity would be to consider developing joint interpretative declarations and/or 

protocols to other existing investment treaties with treaty counterparties as well as other states and 

stakeholders.11 

Investor-state dispute settlement (ISDS) 

Many investment treaties allow covered foreign investors to bring claims against host States in investor-

state arbitration, in addition or as an alternative to domestic remedies. Investor-state arbitration currently 

generally involves ad hoc arbitration tribunals that adjudicate disputes in an approach derived from 

international commercial arbitration. ISDS is included in all of Myanmar’s BITs, ACIA and all of the ASEAN+ 

agreements except the ASEAN-Hong Kong, China Investment Agreement.12 

Myanmar has been a respondent state in only one ISDS claim to date. A Singaporean investor’s claims 

under the ASEAN Investment Agreement (1987) (which has now been superseded by ACIA) and the 

Framework Agreement for the ASEAN Investment Area (1998) were dismissed for lack of jurisdiction.13 

Myanmar’s older BITs signed before 2013 regulate investor-state arbitration very lightly. They thus leave 

substantial decisional power to arbitrators or to claimants and their legal counsel. All of these older BITs 

give claimants and their counsel substantial power over key procedural issues, including the identity of the 

appointing authority, through the investor’s unilateral choice among several arbitration institutions. None 

of them address expressly issues such as time limits for covered investor claims,14 the governing law in 

ISDS cases (barring Myanmar’s BITs with China and India, which adopt different formulations15), non-

disputing government party interventions on issues of interpretation,16 transparency in ISDS cases or the 

remedies that may be awarded by an arbitral tribunal.17 

Myanmar’s BITs with Japan and Korea, as well as ACIA and the ASEAN investment agreements, all 

contain somewhat more detailed provisions governing ISDS. Myanmar may wish to consider developing a 

consistent policy approach to ISDS mechanisms in investment treaties. DICA (2019d) has stated that ACIA 

was used as a benchmark during the drafting process for the MIL. However, it is not clear whether this 

approach has been adopted in negotiations for new investment treaties or the renegotiation of existing 

treaties.18  

Multilateral reform efforts are underway with regard to ISDS. Governments participating in the UNCITRAL 

Commission’s Working Group III (including Myanmar) have agreed by consensus that reforms to ISDS are 

desirable to address a wide range of government and civil society concerns with the current system 

(UNCITRAL Commission, 2019a).19 Phase 3 of the work, involving the elaboration of possible reforms, is 

now underway. The possible reforms under consideration (no decisions have yet been reached) include 

both structural type reforms (a permanent multilateral investment court with government-selected judges 

or a permanent appellate tribunal) as well as more incremental reforms such as a code of conduct for 

arbitrators or adjudicators. 

Recent treaty practice has both greater specification of ISDS and, in some cases, replacement of investor-

state arbitration with more court-like systems. Treaties like the CPTPP and the EU-Canada CETA are 

among some recent treaties that have included investor-state arbitration reforms. Common features in 

these treaties include time limits for investor claims, designating a sole appointing authority for default 

arbitrator appointments in investor-state arbitrations, possibilities for summary dismissal of unmeritorious 

claims, mandatory transparency requirements, provisions for non-disputing party participation, the 

possibility for joint interpretations of the treaty by the State parties that are binding on the arbitral tribunal, 

and provisions to prevent arbitrators acting as counsel or experts in new investment disputes (i.e. 

provisions that limit arbitrators’ ability to engage in “double hatting”). The European Union, which supports 
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the concept of a multilateral investment court, has included court-like dispute settlement in its all its recent 

investment protection treaties.20 Brazil’s treaties designate domestic entities (“National Focal Points”) to 

act as an ombudsperson by evaluating investor grievances and proposing solutions to a Joint Committee 

comprised of government representatives from both states.21 Under this model, state-state dispute 

settlement is also available if necessary. South Africa has terminated its BITs with European countries and 

now permits, under domestic legislation, foreign investors to bring direct claims against the government in 

domestic courts.  

Clearer specification of investment protection provisions may help to reflect government 

intent more effectively, including in light of experiences during the COVID-19 pandemic 

Specifications on key provisions in investment treaties should reflect policy choices informed by the 
government’s priorities. Policy-makers need to consider the costs and benefits of these choices and their 
potential impact on foreign and domestic investors, together with Myanmar’s legitimate regulatory interests and 
potential exposure to ISDS claims and damages. The government should review its investment treaties and 
consider possibilities for renegotiation and clarification of older-style investment treaties that may not reflect 
current priorities, including in relation to the specification of FET provisions, other protection provisions and 
ISDS. Depending on the context and treaty language, it may be possible to achieve these goals through joint 
interpretations agreed with treaty partners. In other cases, treaty amendments may be required. Replacement 
of older investment treaties by consent may also be appropriate in some cases. 

The government’s experiences with the COVID-19 pandemic may shape how it views key treaty provisions 

or interpretations as well as the appropriate balance between investor protections and the right to regulate. 

Measures taken by governments to protect their societies and economies during the pandemic affect 

companies and investors. Investment treaties should allow governments sufficient policy space to respond 

effectively to the crisis and to take vital measures such as securing quick access to essential goods and 

services. While it may be too early to assess the consequences of the pandemic for investment treaty 

makers, it is likely that experiences with the crisis may refocus government attention on the balance 

between investor protection and governments’ right to regulate, especially in times of crisis (OECD, 2020). 

Governments have been addressing the balance between investment protection and the right to regulate 

in investment treaties through analysis and discussion at the OECD (Gaukrodger, 2017a, 2017b).  

Investment treaties as tools to liberalise domestic investment policy 

While liberalisation provisions are common features of international trade agreements, they have been 

much less common in investment treaties. Investment treaties can be used to create obligations to 

liberalise investment policy by facilitating the making or establishment of new investments (Pohl, 2018). 

This can be achieved by extending the national treatment (NT) and most-favoured nation (MFN) treatment 

standards to investors seeking to make investments (i.e. the pre-establishment phase of an investment) 

or by expressly prohibiting measures that block market access.22 

Five of Myanmar’s investment treaties grant so-called pre-establishment NT or MFN treatment, or both, to 

investors.23 One of these treaties would allow investors to bring ISDS claims in relation to alleged breaches 

of these obligations.24 The market access obligations in these five treaties are accompanied by certain 

exclusions and reservations (see Box 2.3). 

Myanmar may wish to consider whether entering into liberalisation obligations aligns with its policy goals 

when signing new investment treaties in the future, especially bilateral agreements signed outside the 

ASEAN framework. While econometric studies have failed to establish a clear and consistent link between 

investment protection and FDI flows,25 there is greater evidence that reducing barriers and restrictions to 

foreign investments (whether through investment treaties or otherwise) does lead to more FDI flows.26 
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Box 2.3. Negative and positive list-approaches to NT and MFN exceptions 

When countries grant national and/or most-favoured nation treatment, whether pre- or post-

establishment, they typically do so subject to exceptions or reservations adopted under one of two 

different approaches. 

A negative list-approach typically provides that MFN and NT are granted subject to specific exceptions 

or reservations (negative lists) that are often contained in detailed annexes to the treaty. Article 7 of the 

Japan-Myanmar BIT (2013), for example, provides that the governments may adopt and maintain 

measures in certain sectors that do not conform with the MFN and NT provisions and identify sectors 

in which they wish to reserve full policy space, both of which categories are recorded in Annexes I and 

II to the BIT.  

A positive-list approach involves limiting the application of MFN and NT liberalisation provisions to 

specific identified sectors (positive lists). Article 3(3) of ACIA is an example of a positive list. Generally, 

the negative list-approach is seen as more conducive to investment liberalisation particularly over time 

with the development of new areas of economic activity that are not covered by negative lists. 

Developing approaches for dispute prevention and early dispute settlement 

DICA may wish to review its approach to prevention and early settlement of ISDS disputes alongside the 

ongoing implementation process for the newly established investor grievance mechanism under the MIL. 

Article 83 of the new Law indicates that investors must attempt to settle investment disputes amicably by 

submitting a notice of dispute to the Investor Assistance Committee (IAC) in charge with attempting to 

resolve investor grievances and preventing them from reaching legal proceedings. The IAC, however, was 

recently dissolved by MIC’s Notification No. 9/2020 of 7 April 2020 implementing the Myanmar’s Investor 

Grievance Mechanism mentioned in Chapter 19 of the MIL. The new mechanism was developed and is 

being implemented with assistance from the IFC. 

Notification No. 9/2020 provides some details of its design and functioning processes, clarifying the 

composition of the members of the Investor Grievance Committee, the general powers of the Committee 

to gather facts and submit recommendations to the government regarding investment disputes and annual 

reporting requirements. As of August 2020, no official translation is yet available, but preliminary 

information indicates that the mechanism is designed to solely address grievances brought up by investors 

against state entities. Grievances between investors and communities are not contemplated. Contrary to 

expectations, only investors with permission or approval of the Commission have access to the 

mechanism. Dispute provisions are also not contemplated. 

CSOs and business stakeholders consulted during the review process did not necessarily see a problem 

in restraining the scope of application of the mechanism to only investor-state issues, noting that there are 

already a number of other grievances mechanisms for stakeholders and communities to raise concerns to 

the authorities (e.g. under the Environment Impact Assessment process). However, there was a strong 

call for greater clarification about the mandates and powers of the various grievances bodies in place, as 

well as for greater co-ordination among them to enhance their effectiveness.  

In advancing with the implementation of the investor grievance mechanism, Myanmar may wish to clarify 

in the MIR the length of time during which an investor must pursue an amicable settlement before it can 

start legal proceedings and a time limit for the institution of legal proceedings. Both of these features appear 

in Myanmar’s investment treaties but are not currently included in the new Law or Rules. Myanmar may 

also wish to publish informal guidelines on its expectations regarding the grievance mechanism or 

examples of its operation in practice, in due course, to provide further comfort for investors. It is 
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encouraging that Myanmar’s revised Investment Promotion Plan launched in 2018 indicates that the 

Investment Commission is already taking steps to issue clarifications on investment-related laws and 

regulations to improve predictability for investors. 

Effective dispute prevention and early dispute settlement mechanisms are important not only to avoid ISDS 

arbitrations being filed against Myanmar but also as a means of encouraging continuing collaboration and 

FDI commitments from investors that may otherwise abandon investment plans or projects. Foreign 

investors in developing countries that cancel investment plans or withdraw from existing investments due 

to arbitrary, expropriatory or non-transparent governmental measures affecting their investments do not 

always bring an ISDS or other legal claim against the government (World Bank, 2018b; Echandi, 2019). 

This makes it difficult to conclude that the lack of ISDS cases brought against Myanmar correlates to 

effective retention rates for inbound FDI and successful management of investor grievances.  

The government should continue to build awareness within ministries, agencies and local or sub-national 

government entities regarding Myanmar’s obligations under investment treaties and the potential impact 

that government decisions may have on investor rights under investment treaties. Internal guidelines for 

relevant ministries and agencies could be a useful way to disseminate information and establish best 

practices for interactions with investors to minimise the risk of ISDS claims. DICA (2017) reports that 

workshops have been held with the assistance of external experts on the resolution of investment disputes 

and investor grievances.  

A communication protocol regarding important decisions made below a ministerial level that may adversely 

affect investment projects could also be considered. Croatia, for instance, has reported successful 

outcomes from a joint ministerial committee established in 2013 to identify opportunities for settlement and 

early resolution of investment disputes when the government receives pre-arbitration notices of dispute 

from covered investors under investment treaties (OECD, 2019). Evaluating investor claims candidly with 

the help of legal experts before any form of binding arbitration is initiated can be an important step in 

preventing protracted and costly legal proceedings. 

Managing overlaps between investment treaties 

Myanmar has eight relationships with treaty partners that involve overlapping investment treaties. It has 

signed BITs with four ASEAN partners (Lao PDR, Philippines, Thailand and Viet Nam) for whom ACIA is 

now concurrently in force, as well as with four other countries (China, India, Japan and Korea) that are 

parties to ASEAN+ trade and investment agreements. All eight of these countries are also negotiating 

RCEP. 

Overlapping investment treaties that apply to investments by investors from the same country may raise 

some policy concerns. As a general matter, Myanmar should strive to minimise inefficient inconsistencies 

between international obligations entered into with different countries. Investors from countries with two or 

more treaties in force may be able to rely on more favourably-worded provisions in Myanmar’s older BITs 

in their dealings with the government or in ISDS disputes. This approach could also potentially undermine 

reform efforts in some of Myanmar’s newer treaties if investors can circumvent newer, more nuanced 

investment treaties by relying older BITs that are still in force.  

Any significant differences between Myanmar’s BITS, ACIA and the ASEAN+ agreements are also unlikely 

to contribute to the goals of ASEAN member states in strengthening common rules on investment protection 

and liberalisation at a regional level. Myanmar may wish to engage with these treaty partners to review 

whether their respective international obligations reflect current priorities. Depending on the context and 

treaty language, it may be possible to achieve these goals through joint interpretations agreed with treaty 

partners. In other cases, treaty amendments may be required. 

Despite the concerns that may arise with overlapping treaties, some governments may consider that they 

need to provide certain extra incentives or guarantees to some treaty partners over others in order to attract 
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FDI. This may be because they expect that investors from those countries are less likely to invest their 

capital in the absence of such treatment or assess that the broader benefits associated with attracting FDI 

from those countries are particularly lucrative. Some governments may also consider that similar provisions 

in different treaties, while framed differently, are likely to be interpreted in a consistent way. The balance 

between these interests and assessments is a delicate one and may evolve over time. 

Managing overlaps between investment treaties and domestic law 

The scope of investor protections and obligations under the MIL and Myanmar’s investment treaties also 

overlap in some respects. Some overlaps appear to give rise to inconsistencies in approach. As discussed 

above, the FET obligation in the MIL is more limited than the broad, unqualified language of the FET 

provisions in many of Myanmar’s BITs. Likewise, the measure of compensation for expropriation under the 

MIL is different to the expropriation regimes in Myanmar’s investment treaties. Almost all of Myanmar’s 

investment treaties provide advance consent for international arbitration in investment disputes unlike the 

MIL; the latter also imposes obligations on investors that do not appear in Myanmar’s investment treaties.  

Differences between the MIL and investment treaties may create more favourable legal regimes that apply 

to some investors and not others based on their nationality. It may also prompt some investors to structure 

their investments through a company in one of Myanmar’s treaty partner countries to seek to benefit from 

treaty protections and/or treaty-based ISDS if they perceive these to be more favourable than protections 

and dispute resolution options under the MIL (OECD, 2018b). The government may wish to conduct a gap 

analysis between the MIL and investment treaty provisions to consider the implications of any differences 

and ensure that these different regimes continue to reflect the government’s current priorities. Business 

contracts that Myanmar enters into with specific investors could create an additional layer of contractual 

rights and obligations for specific investors. 

Developing a coordinated policy position on international investment agreements 

Myanmar may wish to consider developing a common policy position on investment treaties to inform future 

treaty negotiations that aligns with Myanmar’s policy goals with respect to investment, domestic laws 

including the new Investment Law and accompanying Investment Rules, and Myanmar’s approach to its 

existing investment treaties, most importantly with its ASEAN partners.  

Myanmar’s revised Investment Promotion Plan launched in 2018 states that it is “crucial to expand 

multilateral investment treaties, for example with ASEAN, and bilateral investment treaties” but does not 

explain the underlying policy rationale (MIC, 2018, p. 73). Investment treaties should be considered as one 

possible tool through which Myanmar can complement its own domestic regulatory and institutional reform 

efforts to attract FDI and signal to foreign investors that it is developing into an attractive and predictable 

FDI destination. Investment treaties should not generally be considered as a substitute for pursuing long-

term improvements in the domestic court system, the institutions responsible for implementing and 

enforcing domestic legislation, and modernisation of the regulatory environment affecting investors. 

Careful identification of Myanmar’s objectives when signing investment treaties is critical in order to target 

desired outcomes and avoid unintended consequences of investment treaties.  

A common policy position, together with a model set of provisions for future investment treaties, may allow 

Myanmar to strike an appropriate balance between investor protections, liberalisation commitments, and 

Myanmar’s ability to regulate in the public interest. It may also help to ensure that treaty provisions are 

consistent with domestic legislation. A model investment treaty could conceivably allow Myanmar to 

address aspects of the new Investment Law – such as the progressive set of investor obligations related 

to environmental protection, labour rights and responsible business conduct – with treaty partners in future 

negotiations.  
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While treaties always reflect negotiated outcomes, the government may also wish to assess carefully 

whether ISDS provisions should feature in future investment treaties that it signs in light of concerns that 

have led some states to change their approach to ISDS (as described above). Myanmar’s Investment 

Promotion Plan states that “becoming a member of the International Centre for Settlement of Investment 

Disputes (ICSID) will be the next step in the preparation of a framework for investor protection” and that 

dispute resolution with investors “must be undertaken within the ICSID framework if any dispute occurs” 

(MIC, 2018, p. 73-74). It is unclear whether the government has undertaken an assessment of political and 

economic costs and benefits associated with becoming a party to the ICSID Convention in light of the 

considerations raised in the first OECD Investment Policy Review.  

Myanmar may wish to consider the costs and benefits of ISDS more broadly alongside potential 

alternatives or complementary steps. These might include ad hoc arbitration agreements with specific 

investors or the possibility for investors to purchase political risk insurance from the World Bank’s 

Multilateral Investment Guarantee Agency that Myanmar joined as a member in 2013. If Myanmar decides 

to include ISDS provisions in future treaties, ensuring that protection standards such as FET are 

appropriately clarified in the treaty, in line with the ACIA and ASEAN+ agreements, will help to reduce 

Myanmar’s exposure to ISDS claims. The government may also wish to consider whether the inclusion of 

ISDS can be leveraged to achieve Myanmar’s objectives in other aspects of the treaty negotiations. 

As in all policy areas, Myanmar should consult widely with all stakeholders, including all relevant ministries 

and agencies, civil society organisations and foreign investors, if it were to develop a common policy 

position on investment treaties. It may also be prudent to establish a dedicated unit within a body such as 

the MIC or DICA that is responsible for co-ordinating an evaluation of Myanmar’s experience with existing 

investment agreements and proposals for a future common policy position. This process could be 

strengthened by drawing on the experiences of other states that have developed model investment 

agreements recently27 and concluded investment agreements as part of larger trade agreements involving 

large capital exporters,28 as well as Myanmar’s own experiences negotiating ACIA, the ASEAN+ 

agreements and BITs with Japan (2013) and Korea (2014). It may also be beneficial to explore the 

possibility of collaborating with governments of other states that have recently undergone democratic 

transitions regarding the implications of investment treaties for legacy issues from previous regimes.29 
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Notes

1 Legal practitioners have particularly called attention to uncertainties around the rules for converting land 

into ‘collectively owned land’ as required by the law for the building to be registered as a condominium 

building and for its units to be separately transferred and registered. The rules provided some clarification 

on the process for converting land owned by the co-developer into ‘collectively owned land’, but is not 

explicit about the procedures for converting and registering state-owned grant land or land leased from a 

government entity under a Build-Operate-Transfer contract as ‘collectively owned land’, which are more 

common types of land for condominium projects. But these and other implementation issues may be 

clarified and eased as the relevant agencies gain experience with the regime. Only in early 2019 was the 

regime put into practice, following the establishment of state and regional condominium management 

committees by the Ministry of Construction responsible for registering and regulating condominium 

developers and developments (Stephenson Hardwood, 2018; Lincoln Legal Services, 2018). 

2 DICA (2016); DICA (2019c); Kyaw (2018). 

3 See generally Bonnitcha (2017a). Some investment laws in other regions contain standing consent for 

international arbitration to resolve investment disputes. See, for example, Investment Code of Togo, Law 

No. 2012-001, Article 8 (providing for ICSID arbitration); Investment Code of Cote d’Ivoire, Law No. 2018-

646, 1 August 2018, Article 50 (providing for OHADA arbitration). 

4 The cost dimension of the indicator on contract enforcement refers to average cost of court fees, attorney 

fees (where the use of attorneys is mandatory or common) and enforcement fees expressed as a 

percentage of the claim value. The time take to resolve a dispute is counted from the moment the plaintiff 

decides to file the lawsuit in court until payment, and covers both the days when actions take place and 

the waiting periods in between. The quality of judicial processes index measures whether each economy 

has adopted a series of good practices in its court system in four areas: court structure and proceedings, 

case management, court automation and alternative dispute resolution. For more information on the 

methodology, please refer to the World Bank’s Doing Business website at: https://www.doingbusiness.org/.  

5 For further discussion, see Finch et al. (2016); Zielinski (2017); Chan et al. (2017); Greenlee (2017); Aung 

Naing Oo (2018); Bonnitcha (2018). 

6 See also the US Department of State (2019): “There is still little track record of enforcing foreign awards 

in Burma and inherent jurisdictional risks remain in any recourse to the local legal system. The new 

Arbitration Law however brings Burma’s legislation more in line with internationally accepted standards in 

arbitration.” 

7 Myanmar has also signed a Memorandum of Understanding with India in 2012 to establish a Joint Trade 

and Investment Forum and a number of framework agreements, including with the United States and 

Indonesia in 2013, that envisage the possibility for future cooperation on investment and trade but do not 

contain binding investor protections or liberalisation commitments that are typically found in investment 

treaties. 

8 Government of India, Ministry of Finance, Department of Economic Affairs, Bilateral Investment Treaties 

(BITS)/Agreements, accessed 18 June 2019. 
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9 See, generally, EU Commission (2019). Negotiations between Myanmar and the EU regarding an 

Investment Protection Agreement began in 2013 and led to the development of an EU-funded 

Sustainability Impact Assessment (Development Solutions, 2016) published in June 2016. Negotiations 

are reported to have been suspended in September 2017 despite the text of the agreement reaching an 

advanced stage of the negotiations. Civil society groups expressed concerns regarding the implications of 

the treaty under negotiation in several open letters addressed to the EU Commissioner for Trade during 

the negotiations. See, for example, CIDSE (2016); TNI (2016).  

10 Canada and ASEAN member states announced in September 2017 that they had conducted exploratory 

discussions for a possible Canada-ASEAN free trade agreement. Canada undertook public consultations 

on a possible free trade agreement with ASEAN during 2018. See Government of Canada (2018). 

11 For example, see the Joint Interpretative Declaration between Columbia and India (2018) regarding the 

Columbia-India BIT (2009). See also Gaukrodger (2016), Gordon and Pohl (2015).  

12 The treaty Parties to the ASEAN-Hong Kong (China) Investment Agreement (AHKIA) have not yet 

agreed on an ISDS mechanism but have scheduled this item for discussion as part of their ongoing Work 

Programme under the treaty. See AHKIA, Article 20. 

13 Yaung Chi Oo Trading Pte Ltd v Government of the Union of Myanmar, ASEAN I.D. Case No. ARB/01/1, 

Award, 31 March 2003. 

14 C.f. Korea-Myanmar BIT (2014), Article 11(6); Japan-Myanmar BIT (2013), Article 18(6). 

15 See Atanasova (2019) for issues surrounding applicable law clauses in investment treaties. 

16 C.f. Japan-Myanmar BIT (2013), Article 18(9). 

17 C.f. Korea-Myanmar BIT (2014), Article 11(9). 

18 See also Kyaw (2018), slides 8-9. 

19 UNCITRAL Commission (2019a). Governments in Working Group III at UNCITRAL agreed by consensus 

at a November 2018 meeting that it is desirable to develop reforms to address concerns related to ten 

issues. See UNCITRAL Commission (2018). The ten areas are: (i) unjustifiably inconsistent interpretations 

of investment treaty provisions and other relevant principles of international law by ISDS tribunals; (ii) the 

lack of a framework for multiple proceedings brought pursuant to investment treaties, laws, instruments 

and agreements that provided access to ISDS mechanisms; (iii) the fact that many existing treaties have 

limited or no mechanisms at all that could address inconsistency and incorrectness of decisions; (iv) the 

lack or apparent lack of independence and impartiality of decision makers in ISDS; (v) the adequacy, 

effectiveness and transparency of the disclosure and challenge mechanisms available under many existing 

treaties and arbitration rules; (vi) the lack of appropriate diversity among decision makers in ISDS; (vii) the 

mechanisms for constituting ISDS tribunals in existing treaties and arbitration rules; (viii) the cost and 

duration of ISDS proceedings; (ix) the allocation of costs by arbitral tribunals in ISDS; and (x) security for 

costs. In April 2019, Working Group III identified an eleventh area of concern – the definition, use and 

regulation of third-party funding in ISDS – and adopted by consensus a work plan for the development of 

reforms for ISDS at UNCITRAL. See UNCITRAL Commission (2019b), para 25. 

20 See EU-Canada CETA (2016); EU-Singapore Investment Protection Agreement (2018); EU-Mexico 

Agreement (2018); EU-Viet Nam Investment Protection Agreement (2019). 

21 See, for example, Brazil-Chile FTA (2018), Article 15; Brazil-Angola BIT (2015), Article 15. 
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22 See, for example, EU-Canada CETA (2016), Article 8.4; EU-Viet Nam FTA (2018), Article 8.4. 

23 Japan-Myanmar BIT (2013), Articles 1(d), 2, 3; ACIA, Articles 3(3), 5, 6; ASEAN-Korea Investment 

Agreement, Articles 3, 4; AANZFTA, Chapter 11, Article 4; ASEAN-India Investment Agreement, Article 3. 

24 Japan-Myanmar BIT (2013), Article 18(1). ACIA and the ASEAN+ agreements with Australia/New 

Zealand, India and Korea exclude pre-establishment NT and MFN from the scope of the ISDS provisions 

in those agreements by allowing claims to be brought by investors only in relation to loss or damage 

suffered “with respect to the management, conduct, operation or sale or other disposition” of a covered 

investment (c.f. admission or establishment): ACIA, Article 32(a); ASEAN-Korea Investment Agreement, 

Article 18(1); AANZFTA, Chapter 11, Article 20(a); ASEAN-India Investment Agreement, Article 20(1). 

25 As described in the first OECD Investment Policy Review (OECD, 2014, Annex 3.A1, pp. 124-127), the 

assumption that investment treaties encourage foreign direct investment has been difficult to establish as 

a factual matter despite a multitude of recent studies. See Pohl (2018), pp. 13-39; Aisbett et al. (2018); 

Armstrong (2018); Bonnitcha (2017b); Bonnitcha et al. (2017); Armstrong et al. (2016); Colen et al. (2016); 

Bellak (2015); Berger et al. (2013); Berger et al. (2012); Berger et al. (2011); Gertz et al. (2018); Poulsen 

et al. (2016) and Poulsen (2010). 

26 Mistura et al. (2019); Berger et al. (2013). 

27 See, for example, the model investment agreements of Brazil (2015), India (2016), Netherlands (2019) 

and Belgium/Luxembourg (2019). 

28 See, for example, EU-Canada CETA (2016), CPTPP (2018), EU-Singapore Investment Protection 

Agreement (2018), USMCA (2018), Australia-Indonesia CEPA (2019) and EU-Viet Nam Investment 

Protection Agreement (2019). See also, generally, Vidigal et al. (2018). 

29 See, generally, Bonnitcha, J. (2014). 
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