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Chapter 3. The state as an active and informed owner:
What can and should it do?

This chapter offers the state as owner a range of policy responses to the key challenges to
SOE integrity identified in chapters 1 and 2. Informed by consultation with 28 state
ownership entities, it provides a comparison of broad policy and regulatory frameworks
that SOEs are subject to with regards to integrity and anti-corruption and the variety of
supporting activities that state ownership entities undertake. Ownership entities are
encouraged to consider the adequacy of their existing approaches, capacity and the state’s
own integrity to be active, professional, accountable and transparent owners, and to lead
by example.
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Overview: The state as an active and informed owner

This section summarises and highlights the main findings from the remainder of the
chapter, which analyses the contributions of government officials in 28 countries describing
their national practices toward promoting integrity and fighting corruption in and around
SOEs (Annex B). State ownership responses mostly take the national legal framework
applicable to SOEs as given. In consequence responses systematically differ between
countries whose SOEs mostly take the form of joint stock companies subject to ordinary
corporate legislation and those whose SOEs are largely subject to public law.

The SOE survey showed that corporate insiders consider that the legal and regulatory
framework for anti-corruption and integrity is clearly laid out on paper, but they see an
issue with the awareness and implementation of it throughout the SOE hierarchy. There is
also a lack of understanding of their importance of integrity. States may consider
strengthening the following approaches based on SOEs’ risks of corruption and obstacles
to integrity, and based on existing good practices to minimise them:

e Leading by example with regards to integrity and accountability. SOEs
perceive that a lack of integrity in the public sector is one of the main obstacles to
promoting integrity and preventing and detecting corruption in their SOE.
Measures must be established to counter any existing incentives for the state or
state actors to hide corruption or other irregular practices in the interest of corporate
insiders or policy makers.

¢ Ensuring a level playing field by making SOE objectives, and any subsidies or
preferential treatment, transparent. Companies with mixed objectives (public
policy and commercial) report less corruption than companies with entirely
commercial objectives, but face influence in decision-making and higher risks than
entirely commercial companies. A high-level of disclosure should be required for
SOES with public policy objectives, yet SOEs with entirely commercial objectives
report to disclose financial assistance slightly more often than SOEs with policy
objectives, suggesting a greater need for transparency in the ownership and
financial assistance to SOEs pursuing policy objectives. There is potential that
SOEs with mixed objectives under reported the degree to which they have
witnessed corrupt or other irregular practices in recent years.

e Making expectations about anti-corruption and integrity explicit as part of
their broader expectations for SOEs, and actively communicating them. Four
out of five survey respondents felt state expectations around anti-corruption and
integrity were clearly communicated by the state — the rest were more likely to have
seen corruption risks materialise in their companies in recent years. Good practices
in communicating state expectations include specific references in ownership
policies, ownership initiatives on the subject, exposure and awareness of
government-wide anti-corruption initiatives, dissemination through regular
meetings and trainings, at least at board level, and issuing supporting guidance on
implementation.

¢ Contributing to well-informed, objective and autonomous boards. Evidence
shows that companies with a higher proportion of independents (non-executive and
non-state) on the board, and a lower proportion of state representatives, is
associated with a lower risk of corruption and other irregular practices.

¢ Encouraging more inclusive and annual assessments of corruption risks within
the SOE that are regularly presented to and deliberated by the board. The state
should define and communicate a broad classification of corruption risks that are
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considered important and should thus be shared with the state ownership entity.
Chapter 1 showed the diversity of risk perceptions, often dependent upon position,
role and status of the respondent, putting emphasis on the need for more inclusive
risk assessments and for more systematic communication between integrity
functions and the board. Boards are not always provided with relevant integrity and
risk findings and, when they are, some SOEs pointed to a lack of their deliberation
by the board. Finally, only 34% of companies publicly disclose material foreseeable
risk factors and measures taken to manage such risks. The state ownership entity
may also consider channels to be regularly informed about corruption risks, and to
develop a capacity to better understand them.

e Developing consistent procedures when notified of cases of actual or suspected
corruption. In most countries there is no systematic approach by the ownership
entity to deal with corruption suspicions. It is done in an ad-hoc manner that
suggests states could benefit from a clearer plan of action, including requiring
adequate follow-up from the SOE that takes into account the potential roles of the
ownership entity, regulatory authorities, enforcement agencies and the Supreme
Audit Institution. Meeting opportunistic behaviour or undue influence in SOEs with
strict enforcement will demonstrate that the SOEs do not unfairly benefit from their
state ownership, market position or role in pursuing policy objectives.

Improving effectiveness and accountability of the state

The second chapter of the SOE Guidelines focuses on the state fulfilling a role as an
informed and active owner, ensuring that the governance of SOEs is carried out in a
transparent and accountable manner and with a high degree of professionalism and
effectiveness. The ownership entity — charged with exercising the ownership rights of the
state — is given primary responsibility for this and must have adequate skills and resources
to oversee the performance of the SOE, including the adequacy of anti-corruption and
integrity mechanisms.

Promoting transparency and accountability of SOEs is not just a job for the ownership
entity but requires governments to lead by example in good governance and ethical
conduct, and in their enforcement. It requires a whole-of-government approach, as
promoted in OECD’s 2017 Recommendation of the Council on Public Integrity (OECD,
2017a). According to the survey of SOE officials, a lack of integrity in the public sector is
one of the foremost obstacles to integrity in their companies. The challenge stems not only
from direct undue influence or involvement in SOEs, through membership in the board or
third-party interactions in procurement, for instance, but also indirectly where weak
detection and enforcement leaves SOEs vulnerable or opportunistic.

There is a chain of actors responsible for ensuring anti-corruption and integrity in SOEs.
The government ownership entity may or may not see itself as an explicit part, but
government should set the tone for integrity and ethics, and consider how to address the
issues that SOEs have raised. In addition, state ownership entities should continue striving
to adhere to the SOE Guidelines (2015a)

Protecting integrity in SOEs is not only about the integrity of individuals serving on boards
or within the state ownership entity, but the public sector and its officials and employees
across the board. Efforts of SOEs, or those responsible for exercising ownership on behalf
of the state (ownership entities or line ministries), cannot be undermined by their
colleagues’ lack of integrity.
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Improving government integrity requires a whole of government approach and strong
democratic institutions. Potential for co-ordination between relevant authorities to promote
integrity across the entire government apparatus is covered below.

As outlined in the OECD’s Public Integrity recommendation (2017b), a culture of integrity
in the public sector is fostered through high standards of conduct for public officials,
communicating public sector values and standards internally in public sector organisations
and externally to the private sector, civil society and individuals, and asking these partners
to respect those values and standards in their interactions with public officials
(OECD, 2017a).

Bolstering state ownership entities’ capacities in the area of anti-corruption and
integrity

The ownership entity should develop consistent reporting on SOEs and publish an
aggregate report on SOEs annually. The ownership entity is reliant on the quality and
accuracy of inputs from SOE boards, or management reporting via the boards, on the
efficiency and effectiveness of internal audit, competencies, objective reasoning, an
understanding of what is material by the board and the quality of external auditors.

In view of the above findings of corruption in SOEs, as well as the variance in risk
perceptions, ownership entities may wish to develop capacities to assess the reliability of
reporting and understand any red flags brought to its attention. Related, ownership entities
may also wish to develop adequate accounting and audit competencies to ensure sufficient
communication with relevant counterparts, both with SOEs’ financial services, its internal
audit function and specific state controllers.

Some ownership entities have the capacities and skill-sets to identify risks, including
corruption risks, directly. Developing capacity for integrity, anti-corruption, compliance,
corporate social responsibility, or responsible business conduct requires time and
resources.

In some countries related skills are developed within the ownership entity itself, as has been
done in Norway for instance, where the ownership entity has developed skills to assess
anti-corruption and integrity, built up through other initiatives and through learning
opportunities in engaging third parties, such as PwC, on the subject. In the Philippines’
Governance Commission for Government-Owned or Government Controlled Corporations
(GCQ), lawyers are trained on whistleblowing and investigations. One of the first trainings
that staff of the Treasury of the Polish Chancellery receives is in anti-corruption.

Ownership entities could also establish a legal unit to consult on related matters as is done
by the French authority, I’ Agence des participations de 'Etat (APE), to consult on matters
related to conflict of interest. Other countries may rely on independent groups to advise. In
Iceland, the Ministry of Finance (the state ownership entity) appoints members to the
independent Complaints Board for Public Procurement, which also applies to complaints
against SOEs. While the Ministry of Finance does not hire for specific skills sets, it sees its
representatives as having the necessary combined skills.

In yet other countries, ownership entities do not hire for specific skills sets, instead relying
on the monitoring function of other state authorities, such as the Supreme Audit Institution,
as is the case of Switzerland.
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Co-ordinating with other relevant state authorities for improved anti-corruption
and integrity in state-owned enterprises

The SOE Guidelines posit that, when appropriate and permitted by the legal system and the
state’s level of ownership, a primary responsibility of the ownership entity is to maintain
continuous dialogue with external auditors and specific state control organs (OECD, 2015a:
ILE.6.).

The relationship of the ownership entity with other government bodies should be clearly
defined (IL.E). A number of state bodies, ministries or administrations may have different
roles vis-a-vis the same SOEs. In order to increase public confidence in the way the state
manages ownership of SOEs, it is important that these different roles be clearly identified
and explained to the general public. For instance, the ownership entity should maintain co-
operation and continuous dialogue with the SAIs responsible for auditing the SOEs.

The role of the state ownership entity should be given sufficient autonomy from other roles
of the state — notably regulatory policy. As such, some countries co-ordinate only in the
context of specific investigations if at all.

The majority of 28 state ownership entities that contributed directly to this report have some
level of co-ordination and interaction with relevant authorities. Most often this is ad-hoc or
“as needed”. Country experiences reported by state ownership entities outline the myriad
of benefits that can come from professional co-ordination between relevant authorities. A
company in New Zealand reported that one way in which the ownership entity supports
them in anti-corruption and integrity is in networking across other Government Agencies.
In the Czech Republic, the Minister of Finance coordinates through the Minister for Human
Rights, Equal Opportunities and Legislation and Chair of the Government Anti-Corruption
Coordination Council under the Prime Minister’s office.

Based on the national responses to the questionnaire, benefits of professional, cross-
governmental co-ordination include the following:

e Staying well informed: State ownership entities may supply relevant information
to authorities that may be required for investigations, annual reports or commentary
on a specific risk, activity or sector. They may also demand such information in
order to stay abreast of commentaries of SOE performance and conduct, such as
audit reports for follow-up with companies. In view of the above findings,
ownership entities can co-ordinate to be better informed about corruption
vulnerabilities — such as ineffective internal controls - and their impact on
performance.

o Co-operating with relevant authorities for investigations and enforcement, as
needed and as discussed in section 3.6. The Polish authority co-ordinates with
regulatory agencies on regular basis tailored to needs, answers questions and
submits materials to administrative courts.

e Providing anti-corruption and integrity requirements and guidance, such as jointly
developing a compliance programme with capacity building component; issuing
guidelines for implementation of related legislation by SOEs or establishing
recommendations for how the board and management of SOEs can put into place
related mechanisms
o [Italy’s Ministry of Finance, exercising state ownership, has a long history in

co-ordinating with the Italian National Anti-Corruption Agency (ANAC). Such
co-operation has led to issuance of formal rules and binding mechanisms to
prevent corruption. According to ANAC, each SOE is asked to identify the
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“Responsible for preventing corruption” in its company and the person is
appointed by the board of directors, with main area of responsibility consisting
of drafting the action plan to tackle both illegal and hidden behaviour that could
be put into practice by managers and employees. Finally, this plan must be
adopted by the board of directors.

o In Brazil, the 2016 normative instruction issued by the Ministry of
Transparency (CGU) and the Ministry of Planning sought to strengthen internal
controls and risk management of predominantly public entities. Further,
Secretariat of Coordination and Governance (SEST) has informal discussions
about corporate governance issues with relevant authorities in Brazil as needed.

Disseminating state expectations for anti-corruption and integrity

Legal and regulatory frameworks for anti-corruption and integrity

An SOE is any corporate entity recognised by national law as an enterprise and in which
the state has majority ownership, or otherwise is able to exercise control (OECD, 2015).
This includes joint-stock companies, limited liability companies, partnerships limited by
shares, as well as statutory corporations if their purpose and activities are largely of an
economic nature. The legal functions of SOEs — ranging from primarily governmental to
primarily commercial — impacts the level of corporatisation' of an SOE and thus the legal
and regulatory framework which underpins the execution of said functions. Useful
information about the form of SOEs is found in The Size and Sectoral Distribution of State-
Owned Enterprises (OECD, 2017b).

Another OECD study of 33 OECD member and partner countries showed the majority of
SOEs as having the same legal form as private companies, generally subjecting them to
commercial laws (Figure 3.1). However, countries may additionally, or instead, establish
SOE-specific laws for certain or for all SOEs or apply various public laws with thematic
relevance to its SOEs (e.g. public procurement, public employment or public financial
management). SOEs may also be subject to requirements found in state ownership policies,
guidelines or codes.

Figure 3.1 shows that 24% of surveyed? countries have SOEs with predominantly distinct
legal forms, such as statutory corporations, or SOE-specific legislation. Distinct legal
personalities should be reserved for corporations largely operating with a public policy
function: such forms are not desirable for public enterprises that have purely commercial
objectives and that operate in competitive and open markets (OECD, 2005; 2015). SOEs
that are given public policy objectives may benefit from the protection of a distinct public
service role in order to deliver on those policy objectives in an efficient and effective
manner. This protection could include protection from insolvency, and protection with
regard to regulated remuneration and pensions.

SOEs excluded from the application of certain legislation, or are given a distinct legal
personality, should not preclude clear and transparent demarcation of an SOEs’ activities
and ability to expand the scope of operations overseas or to new sectors. Further, it should
be accompanied by high standards for accountability and disclosure such that SOEs with
policy objectives do not negate responsibilities to shareholders and to the public (OECD,
2015a). As shown above, SOEs established by statutory legislation can be subject to
company law or SOE-specific rules.
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Figure 3.1. Legal forms of state-owned enterprises and applicability of commercial law

- Same legal form as private companies; subject to commercial law
|:| Most SOEs have same legal form as private companies; generally subject to commercial law
|:| Most SOEs have separate legal form; generally subject to commercial law

- Most SOEs have separate legal form; generally subject to SOE-specific legislation

%

Note: Based on responses to the July 2016 Risk Management Questionnaire of the Working Party on State
Ownership and Privatisation Practices, as well as the reponses from the 29 countries represented in the OECD
2017 Survey of anti-corruption and integrity in SOEs. It also includes Austria, Belgium, Germany, Ireland,
Israel, Japan, Kazakhstan, Lithuania, New Zealand, Portugal, Slovenia, Spain and the United Kingdom. It does
not include Canada or Colombia.

Source: OECD (2016a), Risk Management by State-Owned Enterprises and their Ownership, OECD
Publishing, Paris. http://dx.doi.org/10.1787/9789264262249-en.

Table 3.1 provides an overview of select legal provisions for anti-corruption and integrity
in the legal and regulatory frameworks of the 28 countries participating in this ownership
questionnaire. The provisions are based on self-reporting without an independent or
comprehensive analysis of country laws, and they do not include criminal laws.

All countries, except the Philippines, apply a commercial law. All countries have
established additional provisions applying to SOEs, whether SOE-specific policies, codes
or guidelines or thematically-relevant public laws. Provisions related to anti-corruption and
integrity are stratified across these documents.

Mechanisms for their implementation and enforcement differ widely, with some being
merely advisory, others being implemented (by stock markets or securities regulators) on
a comply-or-explain basis, and yet others being mandatory. For instance, regulations on
whistleblowing or lobbying are recommended by the ownership entity for SOEs but are not
binding.

STATE-OWNED ENTERPRISES AND CORRUPTION © OECD 2018


http://dx.doi.org/10.1787/9789264262249-en

102 | 3. THE STATE AS AN ACTIVE, INFORMED AND PROFESSIONAL OWNER: WHAT CAN AND SHOULD...

Table 3.1. Overview of countries legal and regulatory framework for anti-corruption

and integrity in state-owned enterprises

legal form:
Incorporated using
same legal from as
private firms in like

ACl-related provisions found in:

Country circumstances (P) or
Statutory (S) / SOE-specific laws, policies, " . . -
Application of codes or guidelines Additional public laws applicable to SOEs (other than criminal law)
commercial law (C)

Argentina S/C Decree 606/2012 — Decree 1172/2003 “Disclosure of Management of Interests in the
“Transparency Provisions for Public Sector”; Law 27.275 - “Access to Information Law”; Decree
listed enterprises”; SIGEN 202/2017 — “Conflict of Interests in Procurement”; Public Ethics Law
Regulation 37/2006 — 25188; Anticorruption Office Resolution 11- E/2017 “Conflict of
“Principles of Internal Control Interests in Procurement”; Decree 1179/2016 — “Gift regulations for
for Good Corporate public officials”

Governance of SOEs” (not for
listed SOEs)

Brazil S/C Law on Responsibility of Sanctions (Law 8.429/1992); Law 12.846/2013 (liability for acts
Federal State Companies - against national or foreign public administration, including leniency
Law 13.303/2016 agreement); Decree 8.420/2015 (administrative responsibility of legal

entities of acts against public administration); Ordinance 909/2015
(evaluation of integrity programmes of legal entities); Ordinance
910/2015 (procedures for determining administrative
responsibility);Joint Normative ruling 1/2016 (internal controls, risk
management and governance standards); Law 12.813 (conflict of
interest); Decree 7.203 (prohibition of nepotism); .

Canada™* * Governance Framework COIA, Public sector disclosure protection act; value and ethics code
Crown Corporations (Financial  for PS; rules for federal political donations; lobbying act; Open and
Administration Act) Accountable Government (Annex A for public office holders, as

defined in conflict of interest act); Integrity Regime (all departments
and agencies, administered by public services and procurement
Canada - CCs encouraged to adopt on a VOLUNTARY basis);
Corruption of foreign public officials act (applicable to public officials
generally including all CCs)

Chile P/C Corporate Governance Board Members and executive management as Politically Exposed
Guidelines Persons (aw 19.913 makes BMs and executive management PEPs);

declaration of interest / patrimony each year for board members and
managers); Lobbying (where state is the major shareholder meetings
with third parties must be disclosed)

Colombia ¢ Law 489 - 2011 Law 1474 - 2011

Decree 4632 - 2011

Decree 734 -2012

Law 1712 -2014

Decree 103 —2015
Czech P/C Law No. 106/1999 Coll., on Law No. 234/2014 Coll., as amended, on Civil Service; n 2017 the law
Republic Free Access to Information; amending the Act No. 159/2006 Coll., on Conflict of Interest, was

Law No. 340/2015 Coll., the
Contract Register Act

ratified; Action Plan of the Czech Republic - Open Government
Partnership for 2016 to 2018; Anti-Corruption Action Plan for 2016 of
the Czech Government
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legal form:
Incorporated using
same legal from as
private firms in like

ACl-related provisions found in:

Country circumstances (P) or
Statutory (S) / SOE-specific laws, policies, iy ) ) _
Application of codes or guidelines Additional public laws applicable to SOEs (other than criminal law)
commercial law (C)
Denmark P/C “Staten som aktionzer (2004)”
(The state as shareholder) and
“Statens ejerskabspolitik
(2015)" (The states ownership-
policy)
Finland P/C Government resolution on Public Procurement (1397/2016)
state-ownership policy -
13.5.2016; State Shareholding
and Ownership Steering Act.
France P/C Annual Financial Reports for companies in extractive, exploitative, or
forest industries (additional requirements based on EU law); (Anti-
Money Laundering and Anti-Terrorist Financing: n° 2016-1635 2016);
Public Procurement (n° 2014/24/UE et 2014/25/UE);
Law on Transparency, Fight on Corruption and Modernisation of the
Economy (n°2016-1691 2016)
Greece P/C “SOEs Legal Framework” -
Law 3429/05
Hungary * Act. No. CXXIl of 2009. on the ~ 370/2011. (31 Dec.) Government Decree On the internal control
more economical functioning of  system and internal control of budgetary organs ; The National Anti-
public companies Corruption Program and related Actions 2015-2016. 1336/2015 on the
adoption of the plan for the year; (V.27) Government Decision
50/2013. (11.25.) Government decree The system of integrity
management of the state administration bodies and the order of
receiving advocates
Government Decision No. 1239/2017. (IV.28.) on measures related
to the National Anti-Corruption Program 2017-2018.
Iceland P/C Ownership policies for SOEs - Some specific clauses in the laws pertaining to limited liability
one for financial services companies and annual accounts that apply to all companies, including
SOEs and one general policy SOEs, which address the issue of internal control and risk
forall SOEs management. More stringent such regulations apply to financial
services companies, implemented from EU laws/regulations
Italy P/C Guidelines of the Italian Anti-Corruption Authority (ANAC) (2014,
updated in 2017 by ANAC Resolution 1134/2017) in addition to those
formally laid out in Legislative Decree n. 231/2001
Japan S/C SOE-specific laws for statutory  Like other public companies, listed SOE has to be audited by external
SOEs accounting auditors
Kazakhstan * Provisions in the Law of the Republic of Kazakhstan “on Joint-Stock

companies” (2003) and “On limited and additional liability
partnerships” (1998); as well as Law “On Combatting Corruption” of
18 November 2015; Code of the Republic of Kazakhstan “On
Administrative Offences” of 5 July 2014 there is a liability for violations
of the legislation on government procurement

STATE-OWNED ENTERPRISES AND CORRUPTION © OECD 2018



104 | 3. THE STATE AS AN ACTIVE, INFORMED AND PROFESSIONAL OWNER: WHAT CAN AND SHOULD...

legal form:
Incorporated using
same legal from as
private firms in like

ACl-related provisions found in:

Country circumstances (P) or
Statutory (S) / SOE-specific laws, policies, . , , -
Application of codes or guidelines Additional public laws applicable to SOEs (other than criminal law)
commercial law (C)

Korea * Provisions in management of Act on the Prevention of Corruption and the Establishment and
public institutions; Management of the Anti-Corruption and Civil Rights Commission;
management of public Improper Solicitation and Graft Act
corporations; budget
execution; HR management ;
performance evaluation

Latvia P/IC Law on Governance of Capital Shares of a public person and Capital

Companies; Law on Prevention of Conflict of Interest in Activities of
Public Officials; state administration structure law; Government
regulation on nomination of executive board and supervisory board

Mexico S/C SOE-specific laws for statutory ~ General Law of the National Anticorruption System (Ley General del
SOEs Sistema Nacional Anticorrupcion — LGSNA); General Law on

Administrative Responsibilites (Ley General de Responsabilidades
Administrativas — LGRA)

Netherlands P/C Corporate Governance Code;  Anti-Money Laundering and Anti-Terrorist financing
Ownership internal policy

Norway P/C Meld. St. 27 (2013-2014) Procurement Law (applicable to SOEs that serve the general public
Report to the Storting (white and are not of an industrial or business character);
paper) Corporate Governance
Code (for listed companies, on
comply or explain basis);

Paraguay * Code of Corporate Applying to SOEs: remuneration (Law No. 5189/2014); Law No.
Governance (Decree N © 5282/2014 and Decree No. 4064/2015 (access to information);
6381/2016) Decree No. 4900/2016 (National Plan for Anti-Corruption)

Peru * Code of Corporate Law 28716 on the Internal Control System of State Entities; Law
Governance; Conduct and 30225 on Government Procurement; Law 30294; Law 29622 on
Ethics Guidelines ; Decentralisation; Whistleblower protection (Law 29542 and Decree-
Transparency Guidelines (for Law 1327); Access to Public Information (Law 1353)
enterprises under FONAFE
supervision)

Philippines S GOCC Governance Act of Code of Conduct and Ethics Standards for public officials and
2011 (Republic Act No. 10149)  employees; Procurement Law

Poland P/C Law of 16 December 2016 - Law of 9 June 2006 on the Central Anticorruption Bureau; Law of 15
rules of state property September 2000 Code of Commercial Companies
management ; Good Practices
of companies listed on the
Warsaw Stock Exchange; Law
of 9 June 2016 about the
principles of shaping the
remuneration of managers of
some companies

Slovenia P/C Companies Act, Corporate The Slovenian Sovereign Holding (SSH) Act, Chapter 6***
Governance Code

Sweden P/C Corporate Governance Code Procurement Law (applicable to SOEs receiving funds from state for

(for listed companies, with a

public policy objectives); Swedish Transparency Act (for those
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legal form:
Incorporated using
same legal from as
private firms in like

ACl-related provisions found in:

Country circumstances (P) or
Statutory (S) / SOE-specific laws, policies, . , , -
Application of codes or guidelines Additional public laws applicable to SOEs (other than criminal law)
commercial law (C)
few exceptions, on comply or receiving funds from state or other benefits from the state, or those
explain basis); State reaching a certain level of sales - based on EU transparency rules)
Ownership Policy
Switzerland P/C Regarding internal control (Art. 728a Swiss Code of Obligations; SR
220) and risk management (Art 961c Swiss Code of Obligations; SR
220); public procurement rules
Turkey P/C Decree Law Nr:233 No 5176 Public Ethic Law; No: 5018 Public Financial Management

and Financial Control Law.; No: 4734 Public Procurement Law.; No:
4982 Right of Information Acquirement.; No: 5176 Establishment of
Council of Ethics for Public Officials; No: 2499 Turkish Capital
Markets Board Article 47, Administrative Pecuniary Punishments for
insider trading.; Prevention of Transfer of Funds From Public
Institutions to Foundations/Associations; No: 5549 Prevention of
Laundering Proceeds of Crime; No: 6328 Establishment on the
Ombudsman; Law No: 3628 Declaration of Assets.

Notes: 1t is a basic premise of the SOE Guidelines that SOEs should be subject to best practice governance standards of
listed enterprises. This implies that both listed and unlisted SOEs should always comply with the national corporate
governance code, irrespectively of how “binding” they are; * Information missing; ** Refers only to SOEs at the Federal
level, referred to as Crown Corporations; *** Chapter 6: “Measures to enhance integrity and responsibility and limitation
of risks of corruption, conflict of interest and abuse of internal information in the management of assets of the state”. P
= Most SOEs in the jurisdiction are incorporated using same legal from as private firms in like circumstances; S = Most
SOE:s in the jurisdiction are statutory or quasi-corporations. C = SOEs are generally subject to company law.

Source: OECD 2017 Survey of anti-corruption and integrity in SOEs; OECD (2017d), The Size and Sectoral Distribution
of  State-Owned  Enterprises, ~OECD  Publishing, Paris.  http://dx.doi.org/10.1787/9789264280663-en;
OECD (2016b), "The ownership and governance of state-owned enterprises", in State-Owned Enterprises as Global
Competitors: A Challenge or an Opportunity?, OECD Publishing, Paris. http://dx.doi.org/10.1787/9789264262096-9-
en; OECD (2016a), Risk Management by State-Owned Enterprises and their Ownership, OECD Publishing, Paris.
http://dx.doi.org/10.1787/9789264262249-en.

Clarifying state expectations around anti-corruption and integrity

When SOE respondents were asked how clearly, in their assessment, “relevant national
laws, regulations, bylaws or governance codes establish expectations and requirements for
their company’s actions and responsibilities in the areas of integrity and anti-corruption
(including for internal control, risk management, compliance etc.)”, 89% said clearly or
very clearly. Yet over half of SOE respondents reported that integrity in their SOE is
somewhat hampered by “a lack of awareness among employees of the need for, or priority
placed on, integrity” (53%). A further almost a half (47%) of SOE respondents also
reported “a lack of awareness of legal requirements” as being an obstacle to integrity in the
company. Indeed, SOE respondents within the same companies differed in their response
as to whether their own integrity-related programmes were established voluntarily or
because they were required by the legal framework.

All countries have a certain degree of stratification of related laws, regulations, policies and
guidelines that comprise the legal framework. Some state-ownership entities see their
expectations as adequately communicated through reading of such laws. Other countries
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have aimed to provide a degree of centralisation by extracting and highlighting relevant
guidelines in one spot, or by taking a stance on the approach SOEs should take.

The ownership entities’ expectations and related policies should be consistent with existing
requirements, making requirements easily understood by management and boards. Good
examples of state-ownership entities centralising and making explicit their expectations
with regards to integrity and anti-corruption in SOEs are as follows:

e New Zealand clearly articulates that “Shareholding Ministries expect Crown
Company boards to adhere to the ‘no surprise policy’ and be informed well in
advance of everything considered potentially contentious in the public arena,
whether the issue is inside or outside the relevant legislation and/or ownership
policy.” Examples of information that fall within the “no surprise” policy include
changes in CEOs, potential or actual conflicts of interest, potential or actual
litigation by or against the company or its directors or employees, fraudulent acts,
breaches of corporate social responsibility obligations, the release of significant
information under the official information act and imminent media coverage of
activities that could raise criticism and beg for a response from shareholding
ministries (CCMAU, 2007; OECD, 2010).

e Sweden’s Ownership Policy: State-owned enterprises should act as role models
within the area of sustainable business and should otherwise behave in a manner
that promotes public confidence. Exemplary conduct includes working strategically
and transparently with a focus on cooperation. These efforts are guided by
international guidelines that include provisions on anti-corruption, such as the ten
principles of the UN Global Compact and the OECD guidelines for Multinational
Enterprises. The ownership policy lays down that it is particularly important that
SOEs among other things work towards high standards of business ethics and active
prevention of corruption. The ownership policy clarifies that one way of acting as
a role model within the areas of anti-corruption and business ethics is to comply
with the Code regarding gifts, rewards and other benefits in business established by
the Swedish Anti-Corruption Institute.

e Norway’s White Paper: Companies are expected to establish guidelines, systems
and measures in place to prevent corruption and to address possible or borderline
violations that might be detected in this area; and Companies are expected to
perform diligent assessments of corruption-related issues in relation to their
undertakings. If such assessments point to reasonable doubt as to whether
behaviours may be construed as corrupt, the companies are expected to refrain from
such behaviours. Norwegian companies that partook in the SOE survey confirm a
clear understanding of a zero-tolerance approach to corruption.

e National anti-corruption reforms in Mexico (LGRA) established mechanisms to
prevent administrative faults and corruption in the public sector, as well as in SOFs,
requiring: an internal control body and supervisory/monitoring body, audit
committees, internal audit, external auditor, responsibility units, code of ethics, and
a National system of public servants and individuals sanctioned of the National
Digital Platform.

e Other countries are engaged in relevant ongoing reforms. For instance, France’s
APE is working on the development of a shareholder state policy on corporate
social and environmental responsibility. This should include a section on integrity
and the fight against corruption. Law 2016-1691 requires SOEs to have seven anti-
corruption and integrity-related items including a code of conduct, a warning
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system and risk mapping process. Iceland is reviewing ownership policy to include
provisions on conflict of interest.

Where ownership entities have explicitly included integrity-related mechanisms in their
ownership policies or guidelines, there is scope to highlight the linkages between such
mechanisms (internal control, risk and audit) with integrity, and their importance for
mitigating, as is done in the examples above. Examples where related mechanisms are
treated in centralised documents are as follows (OECD, 2016a):

e regarding the related topic of risk management in SOEs, “Iceland,’ the Philippines,*
and Poland,” have guidance and/or risk management expectations included in the
state ownership policy (Iceland) and/or state ownership guidelines or principles
(Philippines and Poland)”

e in Switzerland, SOEs’ state-decreed strategic objectives include as a standard
objective an adequate risk management system in accordance with international
risk-management standards, such as ISO 31000 or similar.

In recent years, countries have sought to harmonise laws and regulations, or centralising
requirements in one place in attempts to keep pace with the internationalisation of SOEs
and demands on their performance (OECD, 2015a; World Bank, 2014). Modernising SOE-
related legislation has and continues to provide opportunities for governments to simplify,
bring coherence and improve legal requirements of SOEs with respect to integrity, ethics
and corporate social responsibility. Recent reforms in Mexico, Colombia and Brazil both
in areas of SOE ownership as well as in anti-corruption regulations tackle the issue of
corruption more concretely. At the international level, the OECD’s 2015 revision of the
SOE Guidelines integrated the issue explicitly.

If governments do not communicate and highlight the importance of such laws and
regulations, either in writing or in person, there is a risk that the understanding of their
importance, and more critically of the requirements and guidance, suffers. This is
particularly the case where certain provisions are voluntary.

Thus, governments may wish to consider whether, if at all, the legal and regulatory
framework for SOEs can be improved — harmonised or clarified — to promote anti-
corruption and integrity in light of the aforementioned challenges to integrity and
corruption risks present across OECD member countries and non-member economies. In
particular, the state may wish to consider:

e Whether existing requirements promote a level playing field: The legal and
regulatory framework for SOEs, regardless of the form it takes, should ensure a
level playing field and fair competition in the marketplace — that is, without
discriminating between SOEs and market competitors. SOEs undertaking
economic activities should not be exempt from the application of general laws, tax
codes and regulations (OECD, 2015a: IIl). In considering the promotion of anti-
corruption and integrity, governments should also consider how requirements in
anti-corruption and integrity advantage or disadvantage SOEs, seeking to remedy
any legal provision that proves it so.

o  Whether there is scope to develop an ownership policy or corporate governance
code that gives due consideration to anti-corruption and integrity, or to update
existing cedes and policies to better emphasise its importance where it does exist.
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Communicating clear state expectations on anti-corruption and integrity

The communication of state expectations with respect to, or in addition to, anti-corruption
and integrity laws, regulations, and policies impacts the understanding that is fostered and
their implementation. Eighty-three percent of SOE respondents said that the state
ownership unit/department/agency clearly communicated its expectations for integrity and
anti-corruption for their company in the last 12 months, while 17% said it had not.

Those that did not see state expectations as being clearly communicated were more likely
to have seen corruption risks in their companies materialise in the last three years (45%,
compared to the average of 42%). Recalling that the severity of such corruption risks under
assessment varies, all risks included in the assessment represent a vulnerability to the
company and its internal controls, risk management and audit processes.

Table 3.2 provides an overview of the participating state ownership entities’ approaches to
communicating expectations and anti-corruption and integrity provisions. Generally, this
is done in reliance on familiarity with existing laws, through supporting documentation
(e.g. guidance or memorandums) or through in-person interactions (e.g. annual general
meetings, investor, quarterly or ad-hoc meetings, seminars).

Table 3.2. Communicating state expectations on state-owned enterprise integrity and anti-

corruption
Applied methods for communicating
expectations on anti-corruption and integrity
Through in
Count Qunership Ownership entity or co-ordination agen Tlgmu%ht'laws' person
ountry Structure ership entily or co-ordination agency eguiations Through interaction:
and Policies ; .
L supporting Meetings (M),
pertaining to X L
documentation  Trainings and
SOEs (see Semi
Table 4.1) eminars
' (T+S),
Argentina Co-ordinating Chief of the Cabinet of Ministers’ Office X x* M, T+S
agency (JGM)
Brazil Decentralised Secretariat of Coordination and Governance M
(SEST)
Canada Hybrid Crown Corporations Centre of Expertise X X M, T+S
(COE) in TBS (Priorities and planning sector)
Chile Hybrid Sistema de Empresas (SEP) X X M, T+S
Colombia Co-ordinating Ministry of Finance X
agency
Czech Republic ~ Dual Ministry of Finance X X M
Denmark Hybrid Ministry of Finance X M
Finland Decentralised Ownership Steering Department of the Prime X M
Minister’s Office of Finland
France Centralised The Government Shareholding Agency (APE: M
I'Agence des participations de I'Etat) under
the Ministry of Economy
Greece Dual Ministry of Finance/Privatization & Equity X
Management Unit
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Hungary Centralised Hungarian National Asset Management Inc. X X M
(HNAM )
Iceland Centralised Ministry of Finance and Economic Affairs. X
Italy Dual Ministry of Economics and Finance, X X
Department of Treasury, institution in charge
for SOE shareholder’s rights
Japan Decentralised Split between various ministries X
Kazakhstan Hybrid Similar to a dual model, split between the X
Ministry of National Economy, the Committee
of State Property and Privatization of the
Ministry of Finance, and the authorised body
of relevant sector
Korea Centralised Ministry of Strategy and Finance of Korea X X X
Latvia Co-ordinating Cross-sectoral Coordination Centre M, T+S
agency
Mexico Decentralised Ministry of Finance (SGCP: Secretaria de X X M
Hacienda y Crédito Publico)
Netherlands Centralised MOF X
Norway Centralised (with Ownership Department of Ministry of Trade, X X X
exceptions) Industry and Fisheries - role for coordinating
interministerial cooperation on ownership
Paraguay Centralised The National Council of Public Enterprises X X
(CNEP)
Peru Centralised Fondo Nacional de Financiamiento de la X X T+S
Actividad Empresarial del Estado (FONAFE)
Philippines Dual Governance Commission for Government- X
Owned or Government Controlled
Corporations (GCG)
Poland Centralised (with Treasury of the Chancellery X
exceptions)
Slovenia Centralised X M
Sweden Centralised Ministry of Enterprise and Innovation X X
Switzerland Dual Line Ministries and Federal Finance X M
Administration - FFA
Turkey Twin Track model The Privatisation Administration (PA) is an X X
executive body that directs the restructuring
and privatisation process of SOEs.7Most
SOEs are still solely under Treasury,
Directorate General of State-Owned
Enterprises.
TOTALS 28 21 15 18

Note: *Argentina is currently preparing Guidelines on the Good Governance of SOEs; ** in Kazakhstan, approving their
development strategies and development plans;
Source: OECD 2017 Survey of anti-corruption and integrity in SOEs; more information about ownership structures is found in
the forthcoming OECD Compendium on SOE Governance.
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Five countries rely alone on the existence of relevant laws to communicate the state’s
expectations, as shown (Table 3.2). The state ownership entity may place responsibility on
the board to ensure their implementation and to communicate appropriately within the SOE
about integrity. Many ownership entities do not see further activity as within their role.
While the laws may be clear, ownership entities should give due consideration to the
understanding of those laws at the board level and within the SOEs, and as to whether or
not a more active role for the owner is appropriate and necessary to streamline and
harmonise integrity efforts across the country.

Ownership entities should keep in mind that board members are involved in 19% of
corruption risks materialising in surveyed companies in the last three years, and that board
members have different risk perceptions than others, namely those in integrity-related
functions like audit and legal.

Ownership entities may choose to engage further on the topic, considering additional
opportunities to communicate expectations if reliance on the board is proving insufficient,
drawing inspiration from the following examples:

v" Inclusion of anti-corruption and integrity in ownership expectations:

o New Zealand captures requirements in the Owner’s Expectations Manual.

e Inclusion in SOE or board performance objectives:

o In Colombia, specific objectives are to be set for strategic and majority owned
companies by the Ministry of Finance throughout 2018 according to the new
strategy for managing the SOE’s portfolio that will be released by the end 2017:
financial goals; public policy impact; disclosure of information regarding
international standards; anticorruption prevention plan.

e Specific ownership initiatives on the subject:

o A Russian SOE reported that the state ownership entity proposes that
companies join the anticorruption charter of Russian business and that it sets
requirements to create a road map on implementation of anticorruption policies
and procedures.

e Awareness raising through exposure to government-wide anti-corruption
initiatives, such as the development of government-wide AC programmes, audits
by the state audit institution, reforms and revision to existing laws or codes:

o co-ordination in Italy: the Ministry of Economy and Finance and the Italian
National Anti-Corruption Authority set up a dedicated working group to define
shared guidelines for SOEs partly or totally owned, both at the central and local
level.

e Reviewing statements of intent of SOEs with board members, as happens in New
Zealand.

¢ Providing guidance, including sharing good practices and lessons learned:

o Integrity Consulting in Korea.

o Sharing good practices as is done in Czech Republic, Denmark, Finland and
Latvia.

o In the United Kingdom the ownership entity established a working group to
share best practice both within the departmental group and further afield via
guest speakers and presentations by experts in the field of countering fraud,
bribery and corruption. Such seminars and external knowledge sharing is also
happening in Argentina, having passed their “3rd integrity roundtable” at the
time or writing.
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o Brazil’s Ministry of Transparency, Supervision and Control has created a
Guide for the implementation of the Integrity Program in SOE’s.

e Written in letters, circulars, memorandums, and guidelines in support of relevant
laws, policies and codes:

o Colombia’s Guide for Directors was designed in order to promote good
practices, explain roles and responsibilities, and provide guidance related to the
topics that should be covered in a board of directors’ session. This guide was
delivered to each member of the Board of Directors at the Ministry of Finance.
In October 2017, a massive training programme was held for members of the
Board of Directors of the Ministry of Finance where topics such as disclosure,
transparency and anticorruption were part of the agenda.

e Requiring written confirmation of implementation:

o In2017, Colombia required corporate ethics programmes to be put in place. In
April 2017 the Superintendence of companies issued a communication to 531
companies, requesting the legal representative to issue a certification stating
that such programme was being established.

e Training programmes on ethics, anti-corruption and other:

o Canada: Via the Canadian school of public service, central agencies have
developed training for directors and CEOs which includes responsibilities in
ethics and integrity; encourages take-up of non-binding standards (not auto
applicable to Crown Corporations); advises Crown Corporations that their
corporate plans reassure ministers of implementation of ethical practices (e.g.
description of risk includes reference to corrupt or unethical behaviour).

o Chile: the SEP “organises seminars and training programmes for board
members and executives of SOEs on a regular basis covering some of the topics
tackled in the SEP Guidelines or related corporate governance issues. The
efforts are coordinated with the assistance of professional training bodies, such
as universities or other public institutions related to the SOEs corporate
governance, for example, the General Audit Bureau (Contraloria General de la
Republica), or the financial analysis unit (UAF). Examples of these are the
diploma in Corporate Governance for Board members, the workshop on
compliance and training for internal audit units undertaken during 2017. The
seminars and training programmes that SEP coordinates and provides for board
members and executives of its companies frequently includes the participation,
as speakers, of members of other public institutions related to the subjects such
as internal audit, compliance, risk management, fraud prevention, control and
pursuit of corruption, among others.”

o Greece: the ownership entity engages with a more limited scope by providing
support and training to all independent internal auditors appointed in non-listed
SOEs, about the legal framework and areas of control (i.e. legal compliance,
specific areas of control etc.). As mentioned above in Chapter 2, SOEs also
have their own training at the SOE level for all staff.

o Korea: online and off-line education is compulsory in SOEs.

o Brazil: SEST hosts seminars for all public sector employees including those in
state companies. One such seminar was entitled "Good Governance and
Strategic Realignment Practices".

STATE-OWNED ENTERPRISES AND CORRUPTION © OECD 2018



112 | 3. THE STATE AS AN ACTIVE, INFORMED AND PROFESSIONAL OWNER: WHAT CAN AND SHOULD...

Considering the status of state-owned enterprises and their employees vis-a-vis
legislation

The majority of companies participating in this study are, given applicable national laws,
liable for criminal acts committed by their employees. Almost one-third operate under a
strict liability regime, making the company liable as an entity for wrongdoing by all
officers, directors/board members, employees or agents acting within their employment
and for the benefit of the company. Thirty-eight percent of companies are liable for failure
to prevent wrongdoing, but are entitled to a defence of the company to demonstrate that it
had adequate compliance or related procedures in place to prevent misconduct. More
information about the liability of legal persons is found in the OECD’s “Liability of Legal
Persons for Foreign Bribery: a stock-taking report” (2016d).

When compared to companies with primarily commercial functions, companies in the
sample that have a mix of public policy and commercial objectives:

e Are more commonly operating under strict liability regimes, and are less likely to
operate under an adjusted liability regime.

e They are more likely than SOEs with entirely commercial objectives to operate
under a regime where they are not liable for corruption or other irregular practices;

e Are more likely to have, or have a higher percentage of, representatives considered
to be public officials.

The status of an SOE representative as a public official can be a factor when determining
which type of legal provisions could apply to a corrupt transaction — and thus for which
crime a company may be liable. For instance, bribery of an SOE official in an entirely
commercial SOE may be considered “private bribery” (OECD, 2016d). The status of an
SOE official may also be a determinant in the applicable liability regime, for instance where
the board is a mix of public officials and independents (OECD, 2016d). As a general rule,
the status of “public official” within SOEs would be used for:

e Those directly appointed by the state, as a representative of the state, to carry out a
public policy objective. This usually refers to the appointment of non-independent
board members. Good practice follows that the managerial level should not be
appointed to act on behalf of the state. CEOs, for instance, should not be directly
appointed by the state.

e Those carrying out a public policy function or objectives daily, whether or not they
have been appointed by the state. This is more likely to be seen in SOEs that have
a mix of commercial and public policy objectives.

Some SOEs may have “public officials” both at the board and management level. The status
may be applied to all (for instance, if an SOE is weakly incorporated), or to individuals
based on position. Indeed, multiple respondents within the same company reported having
a different status regardless of whether they were a member of the board or executive
management.

The presence of public officials - or their differing legal requirements — should not
challenge integrity or accountability, yet SOE respondents self-identifying as public
officials saw more corruption and other irregular practices in their company in the last three
years. They also reported a higher risk of interference in decision-making in their company
(43% versus 27%).

The following practices, based on the SOE Guidelines, would help to ensure that the
presence of public officials in SOEs is appropriately aligned with the need for execution of
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policy objectives, and that the associated legal framework does not challenge or confuse
accountability or enforcement (2015a):

e Any state representatives nominated to serve on SOE boards should have the
equivalent legal responsibilities as other board members.

e Respective personal and state liability should be clarified when state officials are
on SOE boards. State officials should have no exemptions from individual
responsibility. State officials concerned may have to disclose any personal
ownership they have in the SOE and follow the relevant insider trading regulation.

e Guidelines or codes of ethics for members of the ownership entity and other state
officials serving as SOE board members could be developed by the ownership
entity. They should indicate how information passed on to the state from these
board members should be handled.

e Direction in terms of broader policy objectives should be channelled through the
ownership entity and expressed as enterprise objectives rather than imposed
directly through board participation.

e Persons directly linked with national executive powers should not sit on SOE
boards. Other State representatives should be nominated based on qualifications,
subject to specific vetting mechanisms;

e Independent board members should be independent from management, government
and business relationships. Specific safeguards should be established to verify that
nominees comply with requirements.

e SOE boards should be protected from political interference that could prevent them
from focusing on achieving the objectives agreed on with the government and the
ownership entity. Independence of boards is discussed further in section 3.4.

Promoting good practices and implementation at the enterprise level

An active and informed state sets clear expectations with regards to anti-corruption and
integrity, communicates those effectively, and provides indications for their
implementation. This sub-section will provide precision on the content on what should be
expected from SOEs based on good practices in promoting anti-corruption and integrity at
the SOE level (Chapter 2).

Chapters 1 and 2 demonstrated that corruption risks are perceived to be higher where
integrity policies and mechanisms, such as audit, are considered to be weak. With this in
mind, the state could be more active in encouraging necessary tools in order to support
SOEs in meeting other elements of the SOE Guidelines. In addition to the aforementioned
and pre-requisite step of setting and communicating clear expectations on the subject, the
state can also take other steps to supporting SOEs in effectively preventing corruption and
developing a culture of integrity. Good practices in doing so are discussed below.

This report suggests below ways the state can manage the corruption risks presented above,
combatting it with a commitment to merit-based and transparent board nomination
processes and on-going professional development for board members, robust controls and
clear disclosure policies for transparency and reporting.

Contributing to informed, objective and autonomous boards

The board plays a pivotal and central role in SOE governance, acting as an intermediary
between the ownership entity and its executive management. A threat to the integrity and
professionalism of the board not only threatens the effectiveness of integrity mechanisms
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in the company, but is a threat to the integrity of the company itself and the boards’
decisions meant to be made in the interest of the company.

Aside from the annual shareholders meeting, boards are the top decision-making body of
the SOE, yet SOE respondents report a risk of undue influence in decision-making that may
include, but not be limited to, undue influence by government officials. They similarly saw
a risk of influence in appointments to the board or to the CEO, non-declaration of conflict
of interest, and of favouritism, nepotism and cronyism.

The board has a fundamental and ongoing responsibility for the integrity and accountability
of the SOE. So too does the state-ownership entity, notably through its role in “establishing
well-structured, merit-based and transparent board nomination processes in fully -- or
majority-owned SOEs -- actively participating in the nomination of all SOEs’ boards and
contributing to board diversity” (OECD, 2015a: IL.F.2).

The state also has a role in supporting SOE board composition that allows for the exercise
of objective and independent judgement. All board members, including any public officials,
should be nominated based on qualifications and have equivalent legal responsibilities. For
example, in Norway, “ensuring sound composition of boards of companies in which the
state is a shareholder is of crucial importance and is one of the Norwegian state's prime
responsibilities.” Their involvement in so doing involves nominations based on conflict of
interest checks, emphasis on competence, capacity and diversity and consideration for
corruption risks unique to each company.

This also means establishing a board that is insulated from undue influence. In cases where
risk of interference in decision-making is higher, SOE respondents were more likely to
have seen corruption risks recently transpire in their company. In cases where interference
in appointments is higher, respondents were not more or less likely to have seen corruption.
This suggests a need not only to focus efforts only on transparent appointment procedures
but on continued application of the merit-based criteria on which they are hired — including
high ethical standards — to mitigate undue influence in decision-making of SOEs. Further,
the state must also ensure that its interactions with the board, and appointed public officials
or representatives on the board, enhance and do not hamper integrity in SOEs. Ensuring
integrity in the public sector more broadly is covered further below. Suggested good
practices for state ownership entities’ contributions to more informed, objective and
independent boards are provided below.

Suggested practice for the state: Transparent appointment processes for
corporate decision-makers

State ownership entities should establish well-structured, merit-based and transparent
board nomination process, in accordance with the SOE Guidelines. States’ interpretations
of what it means to establish “well-structured, merit-based and transparent board
nomination processes” vary. General good practices are provided in Box 3.1. Country
practices further below show how countries seek to attract and retain individuals with high
ethical standards and professional conduct.
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Box 3.1. Good practices in establishing a nomination framework

Nomination frameworks and practice

e A robust nomination framework is one that clearly specifies the nominating
power; is transparent; and is consistent in its application.

e Ministerial or Executive powers normally have the ultimate responsibility for
nominations. This brings legitimacy to the process, but it should not undermine
the role of the ownership function.

e Where feasible, board appointments should be subject to co-ordination or
consensus on a whole-of government basis.

e Board appointments, even in wholly-owned SOEs, should be entrusted to the
annual general meeting of shareholders.

e Establishing a transparent and consistent method to identify applicants from a
wider pool of talent will improve board composition and bring uniformity in the
assessment process.

e Specialised bodies in charge of advising or accrediting the nominations can bring
further objectivity and transparency to the nomination process.

e The Board should be involved in the nomination process in an advisory capacity.

e Mechanisms should exist to facilitate non-government shareholders participation
in the board nomination process.

Source: OECD (2013), Boards of Directors of State-Owned Enterprises: An Overview of National
Practices, OECD Publishing, Paris. http://dx.doi.org/10.1787/9789264200425-en.

Implementation of the SOE Guidelines should help to mitigate the aforementioned risks of
undue influence in decision-making, or influence in appointments. Select country practices
for board nominations include:

e In Chile, there is a dedicated working group that undertakes the task of preselecting
suitable candidates for the consideration of the council. Similarly, in the Czech
Republic there is a committee for the nomination of personnel to which the
ownership entity sends its nominations.

e In Colombia, depending on the board, the national government establishes a
tentative composition of minimal functional profiles needed by the board as a
whole, related to aspects such as knowledge, skills, professional experience, and
gender; the government may make use of specialised headhunting firms to provide
advice and support to the selection processes. The government’s representatives to
the boards of directors of its SOEs do not need to be governmental officers
necessarily - they may be private sector professionals.

o In Denmark, state officials cannot act as board members or employees of the SOEs.
Relevant ministries are required to assess the board composition on a yearly basis
in cooperation with the chairman of the board.

e In France, conflict of interest rules are set out on a company-by-company basis, but
usually before appointment. When the shareholder directors representing the State
are public servants, they are subject to ethics-related obligations which are subject
assimilated officials and agents. The state ownership entity keeps a pool of
candidates to draw from and includes criteria like age, gender, skills.
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To ensure that decisions are made in the best interest of the company, good practice also
calls for decisions about executive management to be outside of the jurisdiction for the
state. Good practice also calls for the CEO to be separate from the Chair of the Board. Yet,
a number of OECD member countries and non-member economies do not fully subscribe
to these good practices.

Suggested practice for the state: Furthering the independence and autonomy of
boards

SOE respondents in companies with a higher than average proportion of independents on
the board, and a lower proportion of political or other state figures, made the following
assessments:

e rank the risk of interference in decision-making occurring as lower
e rank the risk of influence in appointments occurring as lower
e rank the risk of favouritism occurring as lower.

A representative of a Supreme Audit Institution (external audit) in Europe reported that the
same people who are responsible for supervision within the ministries are nominated to the
supervision boards of SOEs, which risks tampering with necessary oversight and
accountability.

Limited mandates — in law or in practice — may hinder the autonomy of the board in
fulfilling key functions including objective direction and accountability. In cases where the
state oversteps or bypasses the board, for instance in appointing a CEO directly, the board’s
authority and ability to insulate the SOE from undue influence may be challenged.

This finding suggests that state ownership entities should continue with the trend in making
boards more independent. It may also wish to give frank consideration to the influence that
its own officials are having on SOE boards — whether through their mere presence or
through their actions — and the process through which they are appointed (whether directly
or indirectly). Above, this chapter discusses the existence of public officials in SOEs.
Further below, it discusses how to promote integrity within the public sector more broadly
to avoid any potential undue influence in SOEs.

In the survey of 261 SOE representatives, 66% said their companies have requirements for
independent board members. Twenty-three percent do not have requirements, and 11% did
not know. Definitions of independence and subsequent requirements vary based on
country. As mentioned, respondents in companies with a higher number of independent
board members rated risks of undue influence as lower.

1. Independence of boards may be regulated by imposing limitations on the
number of years one can serve. A number of jurisdictions consider that a board
member, or director, associated with a company for too many years can no longer
be considered independent. The limitations imposed by participating companies
ranges from one year to 12 year terms, when “independence” is considered
nullified. Reappointments may be made. One Korean company limits the term of
the head to three years, while other board members and auditors are limited to 2
years initially, and may be consecutively appointed to one-year terms. In one
Latvian company, the limit is 5 years.

2. Independence may mean both from the company, industry and/or from
shareholders. According to the Finnish Corporate Governance Code, the majority
of members must be independent of the company and two members must be
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independent of shareholders. A company from the United Kingdom establishes that
board members must have no ties to the operating industry.

3. Independence requirements may differ by the function of each board member.
A company in the Czech Republic has separate independence requirements for
members of Audit Committee (by law) and independence of members of
Supervisory Board (in practice).

Suggested practice for the state: Clear requirements for conflict of interest at the
time of appointment, as well as throughout the duration of members’ duties.

Related to the aforementioned requirement for independence, many states establish
incompatibilities for board appointments and continuity of their function. The most widely
used step for state ownership entities’ fulfilment of establishing a transparent and merit-
based board is managing conflict of interest, covered in Chapter 1. Ineligibilities reported
by the 347 SOE respondents in this study include:

e conflict of interest, or personal interest, with respect to management, government
and business relationships

e persons who hold the positions of, or are close to, high level figures in the central
directives of political parties or in national directives of trade union or trade union
organisations

e persons in teaching positions

e criminal convictions or criminal prosecution for some serious offenses (among
these offenses against public service, public trust, property, order Public, public
economy, taxation, drug trafficking)

e tax and financial misconduct records, bankruptcy records.

Suggested practice for the state: Including integrity, ethics and the risk profile of
the company in the appointment criteria.

State ownership entities may wish to consider how the criteria for nominations and
appointments compares in their country, in determining whether a nominee is fit and proper
for appointment. In Italy, board members must meet (i) professional requirements, (ii)
reputational requirements and (iii) eligibility requirements. A company in Denmark
requires yearly declaration of independence from each board member, after the initial
appointment. Common practices include:

proven absence of conflict of interest / state declaration of proper conduct

e integrity, honesty, high morality and/or ethical behaviour
flawless or impeccable reputation — including passing of security clearances
depending on the company

e collaborative, listens carefully, exercises discretion, rational thinker, balanced
perspective

o financial competence, and expertise for leadership of special committees (most
often audit and risk management)

e justice oriented

Countries apply the above criteria in different ways. In the Netherlands there is a criteria
regarding working co-operatively, and in Latvia the ability to create positive relationships.
In the United Kingdom, companies reflected their understanding of the principles required
of them — the Nolan Principles of Public Life covering (1) selflessness, (2) integrity, (3)
objectivity, (4) accountability, (5) openness, (6) honesty, and (7) leadership. Similarly,
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Costa Rica has integrity, ethics and objectivity requirements in addition to probity,
independence, impartiality and discretion.

Ownership entities may consider introducing criteria for knowledge and understanding of
integrity and awareness of corruption risks. While many SOEs include honesty and
integrity or risk expertise as part of appointment criteria, not one company reported hiring
for anti-corruption expertise. This should be in addition to existing requirements for
honesty, given that 40% of SOE respondents report the risk of non-declaration of conflict
of interest as a medium or high likelihood of occurrence. Further, the above findings show
that specialised board committees — with specialised skills for dealing with integrity and
anti-corruption — appear to be effective in reducing the perceived risk of corruption.

Such criteria for anti-corruption and integrity should be reflected in the remuneration policy
too. Certain eligibility requirements may be needed, but good practice increasingly relies
on tailored approaches to identify the right mix between skills, experience and personal
characteristics (OECD, 2013).

Suggested practice for the state: Encouraging the use specialised board
committees - at minimum an audit committee

A board or ownership entity may assess the value added of specialised committees, to the
extent that one or more are not required in applicable company law. Any assessment of
their value should take into account such committees’ contributions to preventing
corruption and promoting integrity. As shown in prior chapters, respondents in companies
with specialised committees report a lower likelihood that corruption risks would
materialise in the company.

A financial SOE in the Philippines has established (a) a Board Governance Committee
tasked to ensure adherence to principles and standards of good governance to promote
transparency and accountability; (b) a Board Audit Committee on compliance with laws,
rules and the Code of Ethics; and (c) a Board Risk Management Committee to ensure that
the corporation is compliant with the risk management strategy set by the board. Another
company in the Philippines has a risk management committee chaired by a representative
of the state, or with at least one representative of the state present in the committee.

Suggested practice for the state: Ask SOEs to provide training or induction
programmes in which anti-corruption and integrity figure prominently.

Much attention is placed in the SOE Guidelines and other international standards on the
process of nominating boards. In view of the above findings, further emphasis should be
placed on the presence of mechanisms for continued commitment to transparent, integrity-
based activities of members once appointed to the board. For instance, board evaluations
can be required and consulted by the state-ownership entity on a more frequent basis.

Trainings could serve as a way to improve effectiveness of board members and to
disseminate the importance of anti-corruption and integrity for the achievement of SOE
goals. This is in view of the issue that interference in decision-making is a threat that
extends past the appointment process. Examples of both types of initiatives are provided in
section 3.2.2 as part of an effective communication of states’ expectations on anti-
corruption and integrity. Board members should be informed that such expectations
established in their appointment are to be maintained. For listed companies in Italy, for
instance, directors appointed as independent members must immediately inform the board
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of directors if they no longer meet any of the requirements indicated, as well as of the
occurrence of any causes for ineligibility or incompatibility.

Encouraging robust internal controls, risk management, internal and external
audit, and ethics and compliance programmes or measures

Effective internal controls are instrumental in the achievement of an SOE’s broad mandates
and objectives (OECD, 2015a: IL.LF.3). Boards of SOEs should be responsible for
overseeing the development and implementation of internal control activities, including
those that contribute to preventing fraud and corruption. These activities should conform
to national and international standards and commitments and apply to the SOE and its
subsidiaries (OECD, 2015, VC). SOEs should be subject to the same accounting,
disclosure, compliance and auditing standards as listed companies.

Thirty-nine percent of SOE survey respondents reported that ineffective internal control or
risk management poses an obstacle to integrity in their company. Companies with
commercial objectives and companies with public policy objectives equally ranked this as
a challenge.

In seeking to adhere to the SOE Guidelines, state ownership entities should continue to
promote the strengthening of internal control activities, risk management and audit
functions. To the extent that the requirements for internal control are not up to date with
the risks and controls explained above in Chapter 2, the ownership entity should review
and revisit internal control requirements.

State ownership entities should have adequate measures in place to ensure that SOE boards
will oversee the creation and maintenance of an effective internal control system.

Suggested practice for the state: Promoting appropriate internal controls and
staying informed about their effectiveness

Practices vary across OECD countries depending on the SOEs’ degree of corporatisation
and their legal or functional independence from the government. Internal control practices
can be divided into three broad categories depending on the degree of an SOEs’ functional
independence, shown in Figure 3.2 (OECD, 2016).

Regardless of the functional independence of the SOE from the ownership entity, internal
control principles can be streamlined across SOEs to ensure consistency in approach within
one country. The same can be said for risk management principles. A 2016 OECD study
found that risk management systems are only required in about half of 32 surveyed
countries in 2016. Less than half were required to establish specialised board committees
to oversee risk management (OECD, 2016a).

As part of its monitoring, the state ownership entity could stay abreast of external
commentary on the adequacy of internal controls across the portfolio, allowing it to identify
gaps or weaknesses in particular SOEs. It is one way in which it can stay more informed.

One third of SOE respondents see ineffective internal control and risk management as a
problem for their companies’ integrity. As described in Chapter 2, risk management
approaches vary by company.
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Figure 3.2. Spectrum of internal control models depending
on state-owned enterprises’ functional independence

Separate corporate
form but limited

functional
#SOEs subject to internal independence from
control system of the state
state

sCompany-level internal
control function reports
to board

sInternal control reporting
to hoth board (often
comprising public
officials) and state
control body

Highly corporatised,
operated at arms
length from state
under oversight of
board of directors

Operated out of the

general government

Source: OECD (2016d), Combatting corruption and promoting business integrity in state-owned enterprises:
Issues and trends in national practices, Global Knowledge Sharing Network on Corporate Governance of State-
Owned Enterprises, 7-8 June, 2016, www.oecd.org/daf/ca/2016-SOEs-issues-paper-anti%?20corruption-and-
business-integrity.pdf.

Boards are not always duly informed of risks and, in addition, have different risk
perceptions than those responsible for designing and implementing appropriate controls.
State ownership entities should encourage more robust risk management processes that
incorporate corruption risks, and focus on particular risk areas as needed — ensuring
requirements are coherent and clear (e.g. procurement). The state could encourage more
frequent and regular reporting of risks to the board, or encourage the board to be more
active in staying informed.

e Companies in Korea, Poland, Latvia, and Mexico reported that their state
ownership entities directly support them in identifying corruption risks;

e Russian companies reported that the state recommends they run a specific anti-
corruption risk assessment.

Suggested practice for the state: Requiring regular assessments of corruption
risks, as well as their explicit treatment in risk management systems.

Not all SOEs’ risk assessments explicitly cover corruption risks. Those companies that do,
run such assessments predominantly on an annual basis or every two to three years. The
findings show that companies that ran risk assessments of corruption risks every two to
three years were more likely to see corruption than those that do so on an annual basis.

Germany’s Federal Government Directive Concerning the Prevention of Corruption in the
Federal Administration, applicable to SOEs, requires identification and analysis of areas
of activity especially vulnerable to corruption. The Directive continues in requiring “in all
federal agencies, measures to identify areas of activity which are especially vulnerable to
corruption shall be carried out at regular intervals and as warranted by circumstances. The
use of risk analyses shall be considered for this purpose. The results of the risk analysis
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shall be used to determine any changes in organization, procedures or personnel
assignments” (Federal Ministry of the Interior).

Suggested practice for the state: Encourage improved internal audit and ensuring
adequate external audit.

The approaches to internal audit, and the perception of their effectiveness, vary across and
within companies. The autonomy, capacity and effectiveness of internal audit are
fundamental given its de facto roles and real responsibilities assigned to it across SOEs.
International studies also point to the heavy reliance on internal audit for prevention and
detection of corruption and irregular practices. The ineffectiveness of external audit is less
troublesome for SOEs than ineffectiveness of internal audit or controls. State approaches
in this regard could be inspired by Colombia’s efforts to strengthen internal and external
audit of SOEs (Box 3.2).

Box 3.2. Mechanisms for improving internal
and external audit in Colombia

In Colombia, some SOEs have also adopted voluntary policies of
rotating their (external) auditors and the directorate for SOEs has
pushed to change external auditors at least every four years. SOEs are,
in addition, subject to the individual and sector specific supervision
of bodies such as the Financial Superintendence, the Ultilities
Superintendence, the Comptroller General’s Office and the General
Accounting Office, which also, in one way or another, audit their
results. Colombian companies are legally required to have their
annual financial statements audited by an external auditor “revisor
fiscal”. The external or statutory auditor, who is assigned by the
general meeting of shareholders may perform this function for no
more than five companies at a time. If a public accounting firm is
appointed as “revisor fiscal”, a partner from the firm or an employee
who is legally qualified to practice accounting is designated to
perform those duties for no more than four straights years and every
two years the designated partner must be changed. A number of
additional legal requirements have been established in support of
auditor independence. The external auditor cannot provide non-audit
services for the company he or she audits, and in case of violation,
may be sanctioned by the Central Board of Accountants. In addition,
according to the Commercial Code, the statutory auditor may not be
1) a partner of the company or any of its subsidiaries or those
associated with or employees of the parent; 2) linked by marriage or
relationship or are co-members of board members or managers, the
auditor cashier or company itself; or 3) employed by the company or
its subordinate.

Source: Material provided by the Co-ordinating Agency in Colombia’s Ministry of
Finance.
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State ownership entities may wish to encourage greater uptake of performance audits —
whether internal or external, while avoiding unnecessary duplication. Performance audits
give a more well-rounded view of the entity in question.

Section 2.2.7 outlines the various ways in which state auditors, or Supreme Audit
Institutions, can play a complementary role in assessing the effectiveness of individual
SOEs, groups of SOEs and the governance arrangements between SOEs and the state and
within the SOE itself.

Developing a disclosure policy and encouraging reporting and transparency

In order to ensure adequate accountability by SOEs to shareholders, reporting bodies and
the broader public, the state as an owner should develop “a disclosure policy for SOEs that
identifies what information should be publicly disclosed, the appropriate channels for
disclosure, and mechanisms for ensuring quality of information” (SOE Guideline IL.F.5).
They should face disclosure requirements for listed companies, giving regard to the
capacity and size of the SOE (OECD, 2015a).

For SOEs that combine economic activities and public policy objectives, high standards of
transparency and disclosure regarding their cost and revenue structures must be maintained,
allowing for an attribution to main activity areas. For SOEs that are partially owned by the
state, such disclosure should also be provided to all other shareholders. Due regard should
be made for the size and capacity of the enterprise in requiring certain information — with
larger, listed enterprises usually required to disclose more than small and medium-sized
SOEs. Development of a disclosure policy should:

e Bebased on a review of gaps and involve structured consultations with SOE boards
and management, as well as with regulators, members of the legislature and other
relevant stakeholders.

o Bebased, to the extent possible, on a cost-benefit analysis to determine which SOEs
should be submitted to high quality internationally recognised standards. This
analysis should consider that demanding disclosure requirements are both an
incentive and a means for the board and management to perform their duties
professionally.

e Requiring disclosure of remuneration of board members and key executives on an
individual basis (such as termination and retirement provisions, specific benefits or
in-kind remuneration to board members).

The policy should be communicated widely, which can be done through the development of
guidance manuals and training seminars for SOEs; special initiatives such as performance
awards that recognise individual SOEs for high quality disclosure practices; and mechanisms
to measure, assess and report on implementation of disclosure requirements by SOEs. Good
practice calls for the use of web-based communications to facilitate access by the general
public. This is also a channel through which state ownership entities can stay and fulfil tasks
of monitoring (discussed below) and reporting annually on SOEs.

SOEs should report material financial and non-financial information on the enterprise in
line with high quality internationally recognised standards of corporate disclosure, and
including areas of significant concern for the state as an owner and the general public. This
includes in particular SOE activities that are carried out in the public interest. A Norwegian
SOE gave accolades to the state ownership entity for opening up a transparent 'reporting
culture’ between company and state when there might be issues at hand.
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Examples of the types of information that an ownership entity may include in the disclosure
policy, and thus require from SOEs, appear in Table 3.3. SOEs in the sample are consistent
in reporting financial and operating results, statements of objectives and their fulfilment,
and information on the governance and ownership of the enterprise.

Two in five publicly disclose “any financial assistance, including guarantees, received from
the state and commitments made on behalf of the SOE, including contractual commitments
and liabilities arising from public-private partnerships”. This is despite the fact that a high-
level of disclosure should be required for SOEs, notably with respect to any subsidies or
preferential treatment, and particularly for those pursuing public policy objectives. Yet
SOEs with entirely commercial objectives report to disclose financial assistance slightly
more often that SOEs with policy objectives, suggesting a greater need for transparency in
the ownership and financial assistance to SOEs pursuing policy objectives. Only one third
report on material risk factors.

Table 3.3. The extent of state-owned enterprise disclosure

% of respondents whose

Information to be disclosed o
companies disclose:

1. A clear statement to the public of enterprise objectives and their fulfilment (for fully-owned 78%
SOEs this would include any mandate elaborated by the state ownership entity);

2. Enterprise financial and operating results, including where relevant the costs and funding 96%
arrangements pertaining to public policy objectives;

3. The governance, ownership and voting structure of the enterprise, including the content 81%
of any corporate governance code or policy and implementation processes;

4. The remuneration of board members and key executives; 2%

5. Board member qualifications, selection process, including board diversity policies, roles 52%
on other company boards and whether they are considered as independent by the SOE
board;

6. Any material foreseeable risk factors and measures taken to manage such risks; 34%

7. Any financial assistance, including guarantees, received from the state and commitments 40%

made on behalf of the SOE, including contractual commitments and liabilities arising from
public-private partnerships;

8. Any material transactions with the state and other related entities. 43%

Note: The elements for disclosure are taken from the SOE Guidelines as examples of what could be disclosed,
with consideration for the size and capacity of the SOE.
Source: OECD 2017 Survey of anti-corruption and integrity in SOEs.

Suggested practice for the state: Consider expanding the disclosure policy or
enhancing requirements regarding corruption-related risks.

A low proportion of respondents’ companies report any foreseeable material risk factors
and measures taken to manage such risks. Given the previously identified need to
strengthen the inclusivity of risk assessments and the fact that some companies do not treat
corruption risks separately, consistent reporting of material risks may allow for early
warning and red flag detection.

State ownership entities could assess whether disclosure requirements should be expanded
or altered based on SOEs’ current disclosures in comparison to list above (Table 3.3). Any
modifications to disclosure policies should give due consideration to the potential for any
advantages or disadvantages to SOEs compared to private firms, and should be made in
consultation with the boards.

STATE-OWNED ENTERPRISES AND CORRUPTION © OECD 2018



124 | 3. THE STATE AS AN ACTIVE, INFORMED AND PROFESSIONAL OWNER: WHAT CAN AND SHOULD...

Some companies go further yet in their disclosure and set a good example of transparent
entities that can help to build client and public trust. Inspired by those enterprises that put
efforts into transparency and reporting, state ownership entities could promote more
proactive disclosure with elements that provide insight into the efficacy of integrity
functions. Based on real company examples, this could include:

any procurement bids, procurement plans or contracts
internal Audit reports

final manager reports when leaving the position
requests made under an Access to Information Act
performance scorecards

major litigations.

Monitoring integrity in state-owned enterprises as part of performance monitoring

A primary responsibility of the state in good corporate governance is “setting up reporting
systems that allow the ownership entity to regularly monitor, audit and assess SOE
performance, and oversee and monitor their compliance with applicable corporate
governance standards” (OECD, 2015a: IL.F .4).

Disclosure and reporting by SOEs, as discussed above, can help to facilitate continuous
oversight. It is in the state’s interest to ensure such disclosure and reporting systems are
adequate to render high-quality and accurate information on SOE performance. The
existence of effective monitoring by the state supports greater transparency and
accountability of SOEs. It communicates to SOEs that misconduct will not go unnoticed.

Performance monitoring becomes doubly beneficial for performance, accountability and
transparency when assessments explicitly include commentary on the sufficiency of SOE
approaches to integrity and anti-corruption.

The reporting systems should give the ownership entity a true picture of the SOE’s
performance and financial situation, enabling it to react on time and to be selective in its
intervention. An audit of state ownership of SOEs by a European state audit institution
concluded that the state does not have sufficient information on risks. If the board relies on
management to determine what material is and should be reported, where they have
differing views, then the state also relies on a chain of reporting as to what is material. The
ownership policy and disclosure policy should clarify that risks should be reported and
include corruption related risks. The state should encourage boards to be active and
require/request from management the relevant information.

Suggested practice for the state: Integrating SOEs’ integrity and anti-
corruption efforts into regular performance monitoring.

Not all state ownership entities consider anti-corruption and integrity as part of
performance. Being well informed about SOE performance should be synonymous with
understanding its performance and the effectiveness, efficiency and economy of internal
controls, such as audit, and risk management, instrumental in facilitating the achievement
of objectives set by the state. These can also be critical for mitigating corruption that can
detract from goal achievement. Ownership entities can integrate anti-corruption and
integrity into the main steps of effective, ongoing monitoring (OECD, 2010):

e regular information on performance by SOE boards
e systematic information processes put in place
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develop specific “continuous information”” and/or “no surprise” policy
complementary information channels

use of external information available

performance check-up by the ownership entity

regular (quarterly) meetings between boards and ownership entities
feedback by the ownership entity on current performance

revision of targets

ad hoc meetings

in case of serious underperformance, take action.

In the UK, a quarterly “Traffic Light” review is done for each SOE. This review evaluates
the quality of the shareholder relationship, the implementation of the shareholder model, the
quality of the board and management team, the strategy and financial performance. For each
of these categories, a series of questions are to be answered by “yes” or “no” by the portfolio
manager with a possibility to comment also. All, or nearly all, “yes” answers give an overall
green light, some specific “no” answers may trigger a red light, otherwise the light is amber.
(This type of “traffic light” review is sometimes criticised for lacking nuance.) For each
category, in addition to the general appreciation, the portfolio manager must indicate the
action taken to improve the situation. An aggregate monitoring table is then built up,
indicating for each SOE the colour of the light for each of the categories mentioned above.
This is a type of control board for the executive shareholders work (OECD, 2010).

A specific and interesting process is being developed in Greece in the framework of the
current broad reforms of SOE governance. A specific management information system has
been put in place to collect the relevant data directly from the SOEs’ own information
systems to monitor their performance. This will constitute a unique system to monitor
closely and frequently an SOEs’ performance. Monthly data will be automatically
compared to budget data. The whole system of business plans, budget and performance
monitoring will be based on the same data, allowing a closer monitoring and thus greater
transparency and accountability (OECD, 2010).

The Slovenian Sovereign Holding, one of three state owners, can request SOEs to submit
special reports on integrity or anti-corruption and may discuss them in regular meetings
with the management of SOEs. SOEs with over 500 employees during the fiscal year are
required to report in annual business reports on environmental, social and human resources
matters, as well as respect for human rights and the fight against corruption and bribery.

The state could enlist systematic benchmarking of SOE performance, with private or public
sector entities, both domestically and abroad. For SOEs with no comparable entity against
which to benchmark overall performance, comparisons can be made concerning certain
elements of their operations and performance. Benchmarking should cover productivity
and the efficient use of labour, assets and capital. This benchmarking is particularly
important for SOEs operating in sectors where they do not face competition. It allows the
SOEs, the ownership entity and the general public to better assess SOE performance and
reflect on their development (OECD, 2015a).

As mentioned above, state ownership entities share good practices, as well as lessons
learned. The ownership entity of Norway now undertakes "best practice” studies,
encouraging companies to share experiences and best practices. Other countries may use
an integrity “track record” or white list to provide positive recognition for efforts. In fewer
cases, states share “bad practices” of other SOEs or public entities. Consideration can be
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given as to whether or not to make such information public. In New Zealand, the state
ownership entity publicly exposes any practices which fall short of these standards.

Some states have sanctioned studies by independent third parties to bolster their
understanding of SOEs or of key issues they face (as is done in Sweden and Norway).
Others systematically mandate and review board evaluations and external audit reports. In
Finland, annual board evaluations are required with the methodology at the discretion of
the SOE, ranging from hiring a third party/consultant or the board conducting surveys of
the SOE. In Sweden, a sustainability analysis tool is used, with sustainability reporting
equipped with teams to review (Box 3.3).

Box 3.3. State-ownership methodologies for assessing state-owned enterprise performance
with regards to integrity and the fight against corruption

Sustainability analysis tool in Sweden

A sustainability analysis tool that sheds light on relevant areas of sustainable business,
including corruption and business ethics, has been developed for state-owned companies
by the Government Offices corporate management organisation. The analysis increases
the owner’s awareness of the companies’ risks and opportunities and how these are
managed. This includes a review of the sector, country and company sustainability-
related risks linked to the value chain and the corporate governance framework for these
aspects. The result of the analysis is communicated to the board of the company. It is
also integrated in corporate governance and taken into account in the Government’s
regular dialogue with the company in monitoring the company’s development, and in
the recruitment and nomination of board members.

Source: Materials provided by the Swedish division for SOEs under the Ministry of Enterprise and
Innovation.

Many ownership entities are in the habit of using external audits — whether state or non-
state. Ownership entities may do this to stay informed. Latvia uses reports of the Supreme
Audit Institution to consult on SOE matters including any identified deficiencies in
governance at national and municipal levels. In the Czech Republic and Greece the
ownership entities rely on internal and external audits for monitoring.

Ownership entities may do this to hold SOEs to account, where the owner reviews and
follows-up with the SOE as needed. In the Philippines, the SAI sends the ownership entity
its audits periodically to support its monitoring and the take-up of audit findings. Iceland
too follows up on red flags raised in audit reports.

Responding to cases of corruption and other irregular practices in state-owned
enterprises

An underexplored area regarding the state’s role in ownership of enterprises is in their
responsibilities and response in cases of suspected, and proven, corruption-related
misconduct. Similarly important is that SOEs also have appropriate and measured recourse
in cases of potential irregular practices that may be linked to corrupt activities or have
weakened the entity to such activities.
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Indeed, many states seem to be applying piecemeal approaches to managing potential and
real corruption, ranging from the ownership entity leaving involvement completely to other
relevant state authorities (prosecutors, auditors and other law enforcement) to following
each step of the process beginning with red flags of potential misconduct. Often, the degree
of state-ownership entities’ involvement is determined on a case-by-case basis. Most
ownership entities are simply informed and let boards manage it, while others require
evidence of what went wrong.

All state ownership entities in the survey reported that the SOEs have an obligation to
inform a relevant public entity of potential infraction — with different thresholds for the
severity warranting flagging. They are usually required to inform their oversight ministry,
as n Latvia, where the responsible line ministry could suspend those involved, or require
internal investigation or external audit.

Instead, some ownership entities take an “observer role”. Leaving it to the responsibilities
of other competent authorities is not inherently problematic. However, without adequate
follow-up or an effort to understand what went wrong, it becomes a lost opportunity for the
ownership entity to understand where weaknesses in their portfolios exist and where others
may be able to learn.

The state’s involvement may depend on the legal status of SOE employees, and the liability
of the firm. In France, there are no specific actions undertaken by the APE, but if the issue
is raised by the board then a more in-depth discussion with relevant committees would
occur. Normally, according to Article 17 of the Loi Sapin, responsibility is handed over to
the French Anti-Corruption Agency: "Irrespective of the liability of the natural persons
referred to in Article 17 (I), the company shall also be liable as a legal person in the event
of failure to fulfil the above obligations. Monitoring compliance with these obligations,
which define a general obligation to prevent corruption, falls within the competence of the
French Anti-Corruption Agency (AFA)".

While responsibility may be shared between different state authorities, the approach in
cases of suspected misconduct should not be treated as an afterthought. SOEs and state
ownership entities may benefit from a clear plan of action and understanding of who is to
be involved and when.

Consideration should be given to the complexity and burden of regulations that are in place
to, in theory, mitigate offenses that do occur. Overly burdensome regulations or controls
can have negative effects. A 2015 study from PwC and the London School of Business “on
promoting ethical behaviour in the financial services sector shows that a “gettough”
approach to the management of performance has created a climate of fear which, in turn,
leads to unethical behaviours. The study found that anxiety caused by this blame culture
disrupts people’s capacity to make good decisions — and often leads them to behave less
well than those who are motivated by the potential positive outcomes of success”
(PwC, 2015).

Some hold the belief that negating rules, and engaging in corruption can, in fact, promote
economic growth. An OECD Issues Paper for the G20 on the Impact of Corruption on
Economic Growth (2014), tackles such an allegation, finding that choosing to remove and
clarify regulations can have a more positive effect on GDP growth than circumventing rules
through corruption where existing rules are growth-impeding. Further, an explicit and
transparent industrial policy should achieve results that are equal or superior to close ties
or cronyism between public officials and industry leaders.
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Governments may, in certain cases, have incentive to disregard potential misconduct in or
around an SOE, given the potential repercussions it may have for public trust in SOEs, or
in government. This may be a particularly relevant concern where the state is considering
reputational damage in a context where SOEs are more active abroad and represent a larger
share of government GDP. This should not be a deterrent from the state enforcing
appropriate action. Other relevant investigative and enforcement authorities must be
involved, whether directed by the board or by the ownership entity.

Suggested practice for the state: Develop transparent procedures for handling
suspected and real cases of suspected corruption in accordance with the severity
of the potential misconduct and the position of those involved.

Given the loss of trust in government, governments may be incentivised to make the
requirement for SOEs to duly inform the ownership entity systematic. Breaches may
happen in the daily operations of the companies whose autonomy ownership entities are
trying to respect. While the state ownership entity cannot predict, they can require
disclosure about corruption risks (as discussed above) and request to be informed when a
breach happens. Where the state is not a majority shareholder, other shareholders should
be duly informed.

Internal and external investigation immediately with results being shared with the
ownership entity and as needed to other major shareholders who decide how to proceed.

e In Finland, investigations are initiated without delay both externally and internally.
Also a special auditing is carried out by an external auditor. A professional legal
aid can also be used. The findings and conclusions are reported immediately
thereafter to the state ownership entity (and, as the case may be, to other major
shareholders), who decides how to proceed in the matter. The minister responsible
for steering the ownership is also informed. Person(s) who are under investigation
are removed from his/hers/their position(s) in the company. If the investigations
indicate any corruption or other irregular practices, the case will be moved to the
police for investigation and, as the case may be, later to the public prosecutor
(district attorney). The prosecutor decides, whether to take the case to the court or
not. The company and the state ownership entity (and, as the case may be, the other
major shareholder[s]) mutually decide when, if ever, and how to publish the case.

e (Canada’s ownership is a hybrid model of decentralised and co-ordinated
ownership, with responsible ministers in charge of specific Crown Corporations (at
the Federal level), and other central agencies co-ordinating across Crown
Corporations. Any infraction involving top management would be generally dealt
with at the SOE level, while issues at the board level would be dealt with by the
government through the channel with appropriate jurisdiction over the subject
matter of the reported behaviour (e.g., financial mismanagement would engage the
Auditor General or potentially external auditors; conflicts of interest/ethics would
engage the responsible Commissioner; or actions may come out through
whistleblower action through the Integrity Commissioner). Where there is
sufficient ground to investigate the matter as criminal behaviour, the appropriate
law enforcement body would be engaged. The minister responsible would be
answerable to Parliament with respect to actions taken.

Consistent plans will importantly help to reduce the concern that SOEs are protected or
exempt from enforcement — demonstrating that there are specific steps and actors assigned,
that can be tracked.
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Suggested practice for the state: Conducting follow up, demanding proof of
remedy, and sharing lessons-learned.

At a minimum, the state should be informed about any corruption cases, regardless of the
extent of its involvement in any investigative process in order to consider the need for
improvements in its own approach, or that of the SOE.

Countries could go beyond the minimum of staying informed, by sharing lessons learned
as does the ownership entity of Denmark, according to one SOE respondent. In Norway,
the ownership entity follows-up with the board to discuss what happened and to prevent
future infractions.

Following integrity concerns in a Dutch company, the relevant Ministry requested several
investigations and has since monitored and followed-up on the results. Furthermore, the
Minister appointed an executive director in the area of Risk and Compliance. Such
appointments in response to allegations of corruption or other rule breaking should, as in
any appointment by the state, be considered in consultation with the board and be made
with transparency and in considering merit and incompatibility.

The natural reaction should not be to compromise the autonomy and independence of the
board. The state should continue to limit its instructions to the board to strategic issues,
leaving decision-making to the board. However, the state-ownership entity may use such
opportunities to revisit its annual performance monitoring processes to determine whether
or not the state was adequately informed of the risks. Box 3.4 outlines the approaches that
Brazil’s SEST has taken (Statute of SOEs and of Decree 8,945/2016) to deter future
corruption and integrity breaches in SOEs.

Box 3.4. Implementing state-owned enterprise reform:
Brazil’s 2016 Statute of State-Owned Enterprises

In June 2016, the Brazilian Congress passed Law 13.303/2016 known as the
Statute of SOEs. The first section of the Law is dedicated to establishing a
corporate governance framework for SOEs, while the second establishes a new
set of rules for the procurement processes of those companies. Key requirements
of the Statute of SOEs includes:

e All SOEs must draft and publish an annual letter subscribed to by the
members of the board of directors, publicising its public policy objectives,
and the ones of its subsidiaries, in line with the collective interest or
imperative of national security that justified its creation. The letter must
contain a clear definition of the resources to be applied for such a purpose,
as well as the economic and financial impacts of meeting such objectives,
which must be measurable by means of objective indicators.

o All SOEs must establish an integrity department, headed by an Executive
Director, directly reporting to the CEO. The Law also states that, in the
event of the CEQO’s involvement with a suspected irregularity or if the
CEO fails to take action towards a specific case, the integrity officer must
be able to report directly to the board of directors.

e All SOEs must provide to all personnel, at least once a year, training on
the Code of Conduct and integrity policies, including high-level
administration.
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e All the executive directors and members of the Board must be trained,
when they are appointed and at least once a year thereafter. The contents
of the trainings should be related to internal controls, the code of conduct,
anticorruption law, information disclosure, capital markets and corporate
law. The Statute of SOEs also determines that executive directors or
board members that do not participate in at least one such training session
in a period of two years will not have their mandate renewed by the SOE.

e The Law establishes criteria for the selection, appointment, and
evaluation of board members and executive directors that have an
unsoiled reputation and reputable knowledge. The criteria for
appointment include requisites of professional experience and academic
qualifications.

e The Law also prohibits the appointment of those who fall into any of the
following criteria, among others: occupants of political positons (such as
ministers and secretaries of state, municipal secretaries); representatives
of regulatory bodies to which the SOE is subject; holders of a position
without a permanent relationship with the civil service; people who
participated in the decision structure of a political party or organisation
of an electoral campaign in the last 36 months; and other prohibitions
aiming at preventing conflicts of interest or the undue utilisation of the
high-rankjng positions in SOEs.

o Each SOE must establish a Committee of Eligibility. This committee is
mandated to issue a formal opinion on the compliance of appointments
for management positions, members of the boards and fiscal counsel
with regards to the requirements and prohibitions contained in the law
concerning these nominations.

e The Statute of SOEs determined that SOEs that hold less than 50% of
the shares in other companies must develop a “shareholder corporate
governance policy” that stipulates governance and control practices
proportional to the relevance, materiality and risks of the business. This
corporate governance policy must determine, among other things, that
the company that has the SOE as its shareholder draft:

o A report on the risks associated to its construction contracts as well
as to contracts for the supply of goods and services relevant to the
interests of the investing SOE;

o A report on the implementation of the policy on related party
transactions;

o A report on the execution of the capital budget and the execution of
investments programmed by the company, including information on
the alignment between the estimated/realized costs and the market
prices.

Note: Information provided by Brazil’s Secretariat of Coordination and Governance of SOEs

(SEST) within the Ministry of Planning, and the Ministry of Transparency and Office of the
Comptroller General — CGU (2017).
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Building on the OECD Guidelines for Corporate Governance of State-Owned
Enterprises

The above findings demonstrate a wide range of activities, based on real ownership
practices, that other ownership entities can use to promote integrity in and around SOEs,
keeping in mind the SOE Guidelines’ call for a strict separation of roles between the owner
and the management of the SOE (the state avoiding hands-on intervention in individual
SOEs), and the principle of clear distinction between the state's role as an owner and its
other roles (such as supervisory authority, regulator and public prosecutor). They are
categorised in broad terms and could act as a basis for future guidance for the state as SOE
owners on the topic of integrity and anti-corruption. Based on the good practices of and
discussions with participating states, priority areas for states could include:

1. Applying high standards of integrity to those exercising ownership of state-owned
enterprises on behalf of the general public.

2. Establishing ownership arrangements that are conducive to integrity.

Ensuring clarity in the legal and regulatory framework and in the state’s

expectations.

Acting as an informed and active owner with regards to integrity in SOEs.

Requiring adequate risk management systems within SOEs.

Requiring adoption of high quality integrity mechanisms within SOEs.

Safeguarding the autonomy of SOEs and their decision-making bodies.

Requiring objective external review of state-owned enterprises and the ownership

function.

9. Taking action and respect due process for investigations and prosecutions.

10. Inviting the inputs of civil society, the public and the press.

W

NNk

Notes

! The level or corporatisation is dependent on how integrated the SOE activity is to the public entity
to which it is linked, how countries define commercial activities, how a country demarcates its
boundaries, and the consideration as to where efficiency gains can be made for government and the
marketplace. A higher level of state activity in the marketplace does not, in its own right, represent
a threat to competitive neutrality. Scandinavian countries have tended to be successful in securing
this, enabling intermingling between both private and public interests within sectors. (OECD, 2012,
Comp Neutrality; World Bank, 2014).

2 This survey refers to the Working Party Risk Management Survey conducted in 2016, results for
which are presented in OECD’s 2016, Risk Management by State-Owned Enterprises and their
Ownership. Countries involved included Argentina, Austria, Belgium, Brazil, Chile, Czech
Republic, Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Israel, Italy, Japan,
Kazakhstan, Latvia, Lithuania, Mexico, Netherlands, New Zealand, Norway, Poland, Philippines,
the People’s Republic of China, Portugal, Slovenia, Spain, Sweden, Switzerland, Turkey and the
United Kingdom.

3 Risk management by SOEs is addressed in the Government’s 2012 general government ownership
policy. Risk management codes are also outlined in the Government’s 2009 policy for state-owned
financial institutions, which requires the establishment of risk committees that report direct to the
board of directors.

4 The GOCC Governance Act of 2011 provides the general policy framework for the risk
management regime within the Philippine SOE sector.
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3 Polish SOEs are expected to comply with the State Treasury’s "Principles of Corporate
Supervision over Companies with State Treasury Shareholding", newly signed on 28 September
2017, as well as, Guidelines for companies with the State Treasury participation preparing
financial statements for 2017 (http://bip.kprm.gov.pl/kpr/bip-kancelarii-prezesa/podmioty-
nadzorowane-pr/nadzor-wlascicielski/4320.Nadzor-wlascicielski.html).
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